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Person-specific determinations 



Starting in the right place 
• The Mental Capacity Act 2005 gives no power to act, and 

imposes no duty to act (s.5 as a workaround, not a power in the 
care and treatment context) 

• So always stop and think 
– Why are you doing what you are doing?
– What power do you have to act? 
– How is the person’s capacity relevant to what you are doing? 

• Is there another legal framework which is relevant? Suicide and 
the (mis)use of capacity – in conversation with Dr Chloe Beale –
Mental Capacity Law and Policy) 
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Reducing complexity 
• The context – why has the capacity question 

arisen? 

• The question – what exactly is the question being 
asked? 

• The test – when is it governed by case-law?  

• The information – what is the relevant information? 



39 Essex Chambers guidance note on relevant 
information for different categories of decision 

https://www.39essex.com/information-hub/insight/mental-capacity-guidance-note-relevant-information-different-categories
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An example: care 



Best interests 
• Being clear about the available options

• Being careful about ‘balance sheets’

• Remember that key to the decision is the person’s wishes, 
feelings, beliefs and values – all of which are relevant 

• Being willing to revisit 

• And do not get hung up on having meetings… 



More resources
• 39 Essex Chambers | Mental Capacity Law | 

39 Essex Chambers | Barristers' Chambers

• Mental Health & Justice | (mhj.org.uk)

• Mental Capacity Law and Policy

• MCA Directory | SCIE

• Mental Health Law Online
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