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Welcome to the December 2025 Mental Capacity Report. Highlights this
month include:

(1) In the Health, Welfare and Deprivation of Liberty Report: holding the
risk in medical treatment cases; capacity to marry under the spotlight;
and mental health conditions, cancer investigation and capacity;

(2) In the Property and Affairs Report: the general costs rule in property
and affairs cases under pressure, and a guest post on appointeeship;

(3) In the Practice and Procedure Report: fact-finding in the Court of
Protection and recommendations about mediation in medical treatment
disputes;

(4) In the Mental Health Matters Report: progress of the Mental Health
Bill, community mental health services under pressure and a new
website with Nearest Relative resources;

(5) In the Children’s Capacity Report: brain stem death testing and
procedural fairness, and children in complex situations at risk of
deprivation of liberty;

(6) The Wider Context: suicide prevention and assisted dying / assisted
suicide;

(7) In the Scotland Report: questionable attorneyship.

We have also updated our unofficial update to the MCA / DoLS Codes of
Practice, available here.

You can find our past issues, our case summaries, and more on our
dedicated sub-site here, where you can also sign up to the Mental
Capacity Report.

We will be taking our usual break for the January report, but will be back
in February; any urgent things requiring dissemination will be available
via Alex's website. In the meantime, for a gentle provocation, you may
care to watch this in_conversation with’ between Alex and Professor
John Coggon as to whether mental capacity law is, in fact, law.
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The picture at the top,
“Colourful,” is by Geoffrey
Files, a young autistic man.
We are very grateful to him

and his  family  for
permission to use his
artwork.

For all our mental capacity resources, click here
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ABG applied to Perth Sheriff Court for
appointment of herself as guardian to her
husband AAG (“the adult”), with both welfare and
financial powers, and appointment of the adult’s
second son EFG as substitute welfare and
financial guardian. CDG, the adult’s elder son, by
Minute opposed the appointment of the
applicant to be financial guardian, and sought
appointment of himself. He did not oppose the
appointment of the applicant as welfare
guardian. The case was heard and decided by
Sheriff Donald W Ferguson, whose judgment
dated 13" August 2025 now appears on the
scotcourts website as ABG, Applicant v _CDG,
Minuter, [2025] SC PER 83 (Court Reference PER-

AW163-24).

The background to the Minuter's opposition
emerged at proof. The judgment narrates that
the applicant is the adult's third wife, who had
been married to him for 28 years by the time of
the hearing, when she was aged 75 and he was
aged 90. Each had three children by previous
marriages. The matrimonial home had been in
their joint names. By Will in 2015 the adult left
his one-half share in liferent to the applicant, and
thereafter to his three sons (the judgment refers
to the applicant having executed such a Will, but
it is clear that it was the adult who did so).
However, in 2020 he disponed his one-half share
in the matrimonial home to the applicant. The

sheriff appears to have penetrated to the heart of
the matter at [9] of his judgment:

“Whilst understanding the minuter’s
frustration and annoyance (and this was
to some extent echoed by EFG in
evidence) at what had transpired with
the disposition of the one half share of
the matrimonial home, that is not really
the issue. The primary issue is whether
the applicant is a suitable person to be
financial guardian as well as the welfare
one.”

The sheriff then identified the contradiction in the
Minuter’s position:

“In evidence he said that ‘we’ (not clear)
offered that there should be a codicil to
reverse matters- ‘and then the world is
perfect’. It struck me that the minuter
wanted things his way, ie, that a share of
the house be left to him and his brothers
and if that was done he would not have
opposition to the applicant being the
financial guardian. If one analyses that,
it is a somewhat contradictory position
because either a person is to be
considered suitable or not within their
own merits and that suitability should
not be dependent on them doing
something that you want them to do.”

[10]

The sheriff granted the guardianship order as
craved. One might quibble with the sheriff's
apparent application of the same tests for
suitability for both welfare and financial matters:

For all our mental capacity resources, click here
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‘If the applicant was thought to have
probity, the ability, the competence and
the trust of others to be a suitable
welfare guardian, it seems somewhat
strange that no longer applies when
financial arrangements are considered.”

[3]

That would appear to be a non sequitur: a
satisfactory welfare guardian might lack suitable
financial management skills, depending in part
upon the nature of an adult’'s assets and affairs.

In other ways, however, apparent deficiencies in
the judgment potentially give rise to significant
concerns. Disappointingly, these are concerns
that still seem to arise, and to merit comment,
despite the extent to which such concerns have
been identified, analysed and discussed in other
cases recently. There is nothing in the judgment
to suggest that the sheriff proceeded in
accordance with the mandatory provisions of
section 1 of the Adults with Incapacity (Scotland)
Act 2000. There are indications that he did not.
For the purposes of the jurisdiction under the
2000 Act, a “best interests” approach, suitable for
children but not for adults, was rejected in favour
of the section 1 principles. Nevertheless, the
sheriff wrote in his judgment that:

‘I am satisfied that it is in the best
interests of the adult that the applicant
should be appointed both as welfare and
financial guardian .." [12]

Moreover, the first three welfare powers granted
were in the following terms:

‘(a) [to] decide what care and
accommodation may be appropriate for
the adult,

“(b) [to] require the adult to reside in a
particular residential establishment
including a locked unit if necessary;
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“(c) [to] return the adult to such an
establishment should the adult leave
and to prevent removal without prior
consent of the guardian;

The adult was not present, nor represented, nor
was a safeguarder appointed.  The only
consideration of the adult’'s “past and present
wishes and feelings” appears to have been that
when interviewed by the mental health officer:

‘In broad terms he confirmed that he
wished the adult to be his guardian”.

The powers narrated above clearly amounted to
blanket authorisation to deprive the adult of his
liberty, but there appears to be nothing in the
order to ensure compliance with Article 5 of the
European Convention on Human Rights in
relation to any deprivation of liberty in fact
authorised by the guardian. On the contrary, the
order was granted for 10 years without any
provision for mandatory review of those powers
(among other failures to comply with Article 5).
There is no narration of “cause shown”, in terms
of section 58(4) of the Adults with Incapacity
(Scotland) Act 2000, for exceeding three years in
terms of that section. It is doubtful whether even
as much as three years in any case of deprivation
of liberty would comply with Article 5.

Adrian D Ward

In the October Report we expressed concerns,
not entirely dissimilar to those in the immediately
preceding item of this Report, regarding the
decision at Edinburgh Sheriff Court in a
contested application for a guardianship order by
City of Edinburgh Council in respect of the adult
“B”, contested by the adult's son "M".  We
understand that the decision in that case has

For all our mental capacity resources, click here
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been appealed. We shall endeavour to report the
outcome of that appeal in due course.

Adrian D Ward

The work of the Expert Working Group and of the
Ministerial Oversight Group, established by
Scottish  Government towards  submitting
necessary legislative reforms to the Parliament,
continues as outlined in recent Reports. The
Expert Working Group is currently addressing the
priority workstreams in relation to deprivation of
liberty, and updating of the principles of the 2000
Act. We are pleased to report that we have been
advised that following the scheduled December
meeting of the Ministerial Oversight Group (due
to take place after this December Report went to
press), Tom Arthur MSP, the Minister for Social
Care, Mental Well-Being and Sport, who
personally chairs all meetings of the Ministerial
Oversight Group, intends to offer a guest
contribution for publication in the next future
issue of the Report (likely to be in February 2026).

Adrian D Ward

For all our mental capacity resources, click here
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Editors and Contributors

Alex Ruck Keene KC (Hon): alex.ruckkeene@39essex.com

Alex has been in cases involving the MCA 2005 at all levels up to and including the Supreme
Court. He also writes extensively, has numerous academic affiliations, including as Visiting
Professor at King's College London, and created the website
www.mentalcapacitylawandpolicy.org.uk. To view full CV click here.

Victoria Butler-Cole KC: vb@39essex.com

Victoria regularly appears in the Court of Protection, instructed by the Official Solicitor, family
members, and statutory bodies, in welfare, financial and medical cases. She is Vice-Chair of
the Court of Protection Bar Association and a member of the Nuffield Council on Bioethics.
To view full CV click here.

Neil Allen: neil.allen@39essex.com

Neil has particular interests in ECHR/CRPD human rights, mental health and incapacity law
and mainly practises in the Court of Protection and Upper Tribunal. Also a Senior Lecturer at
Manchester University and Clinical Lead of its Legal Advice Centre, he teaches students in
these fields, and trains health, social care and legal professionals. When time permits, Neil
publishes in academic books and journals and created the website www.|pslaw.co.uk. To view
full CV click here.

Arianna Kelly: Arianna.kelly@39essex.com

Arianna practices in mental capacity, community care, mental health law and inquests.
Arianna acts in a range of Court of Protection matters including welfare, property and affairs,
serious medical treatment and in inherent jurisdiction matters. Arianna works extensively in
the field of community care. She is a contributor to Court of Protection Practice (LexisNexis).
To view a full CV, click here.

Nicola Kohn: nicola.kohn@?39essex.com

Nicola appears regularly in the Court of Protection in health and welfare matters. She is
frequently instructed by the Official Solicitor as well as by local authorities, CCGs and care
homes. She is a contributor to the 5™ edition of the Assessment of Mental Capacity: A Practical
Guide for Doctors and Lawyers (BMA/Law Society 2022). To view full CV click here.

[Katie Scott: katie.scott@39essex.com

Katie advises and represents clients in all things health related, from personal injury and
clinical negligence, to community care, mental health and healthcare regulation. The main
focus of her practice however is in the Court of Protection where she has a particular interest
in the health and welfare of incapacitated adults. She is also a qualified mediator, mediating
legal and community disputes. To view full CV click here.
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Nyasha Weinberg: Nyasha.Weinberg@39essex.com

Nyasha has a practice across public and private law, has appeared in the Court of Protection
and has a particular interest in health and human rights issues. To view a full CV, click here

Adrian Ward: adrian@adward.co.uk

Adrian is a recognised national and international expert in adult incapacity law. He has been
continuously involved in law reform processes. His books include the current standard
Scottish texts on the subject. His awards include an MBE for services to the mentally
handicapped in Scotland; honorary membership of the Law Society of Scotland; national
awards for legal journalism, legal charitable work and legal scholarship; and the lifetime
achievement award at the 2014 Scottish Legal Awards.

Jill Stavert: j.stavert@napier.ac.uk

Jill Stavert is Professor of Law, Director of the Centre for Mental Health and Capacity Law
and Director of Research, The Business School, Edinburgh Napier University. Jill is also a
member of the Law Society for Scotland’s Mental Health and Disability Sub-Committee. She
has undertaken work for the Mental Welfare Commission for Scotland (including its 2015
updated guidance on Deprivation of Liberty). To view full CV click here.
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Conferences

Members of the Court of Protection team regularly present at
seminars and webinars arranged both by Chambers and by
others.

Alex also does a regular series of ‘shedinars,” including capacity
fundamentals and ‘in conversation with’ those who can bring
light to bear upon capacity in practice. They can be found on
his website.

OF‘EN:

— JusTice

* Ever wanted to observe a hearing in the Court of Protection?

¢ Come to our small friendly webinar on how to observe remotely
(via video-link) from the comfort of your own home.

¢ Hosted by Amanda and Daniel.

« It’s free and open to anyone — email us for more info

(openjustice@yahoo.com)
¢ Or scan the QR code:

Daniel Amanda

Advertising conferences and
training events

If you would like your
conference or training event to
be included in this section in a
subsequent issue, please
contact one of the editors.
Save for those conferences or
training events that are run by
non-profit bodies, we would
invite a donation of £200 to be
made to the dementia charity
My Life Films in return for
postings for English and Welsh
events. For Scottish events, we
are inviting donations to
Alzheimer Scotland Action on
Dementia.

For all our mental capacity resources, click here
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Our next edition will be out in February. Please email us with any judgments or other news items which
you think should be included. If you do not wish to receive this Report in the future please contact:
marketing@39essex.com.

Chambers UK Bar

Sheraton Doylc Court of Protection:
Director of Clerking Health & Welfare
sheraton.doyle@39essex.com Leading Set

Peter Campbell

Director of Clerking The Legal 500 UK
peter.campbell@39essex.com Court of Protection and
Community Care
Top Tier Set

clerks@39essex.com * DX: London/Chancery Lane 298 °_39essex.com

LONDON MANCHESTER SINGAPORE KUALA LUMPUR

81 Chancery Lane, 82 King Street, Maxwell Chambers, #02-9, Bangunan Sulaiman,
London WC2A 1DD Manchester M2 4WQ #02-16 32, Maxwell Road Jalan Sultan Hishamuddin
Tel: +44 (0)20 7832 1111 Tel: +44 (0)16 1870 0333 Singapore 069115 50000 Kuala Lumpur,

Fax: +44 (0)20 7353 3978 Fax: +44 (0)20 7353 3978 Tel: +(65) 6634 1336 Malaysia: +(60)32 271 1085

39 Essex Chambers is an equal opportunities employer.

39 Essex Chambers LLP is a governance and holding entity and a limited liability partnership registered in England and Wales (registered number 0C360005) with its registered office at
81 Chancery Lane, London WC2A 1DD

39 Essex Chambers' members provide legal and advocacy services as independent, self-employed barristers and no entity connected with 39 Essex Chambers provides any legal services

39 Essex Chambers (Services) Limited manages the administrative, operational and support functions of Chambers and is a company incorporated in England and Wales
(company number 7385894) with its registered office at 81 Chancery Lane, London WC2A 1DD.
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