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The picture at the top, 
“Colourful,” is by Geoffrey 
Files, a young autistic man.  
We are very grateful to him 
and his family for 
permission to use his 
artwork. 

 

Welcome to the November 2025 Mental Capacity Report.  Highlights this 
month include:  

(1) In the Health, Welfare and Deprivation of Liberty Report: Cheshire 
West 2, the return of LPS and where the buck stops with termination;    

(2) In the Property and Affairs Report: accessing Child Trust Funds and 
LPA fee increase;   

(3) In the Practice and Procedure Report: where (not if) brain stem death 
testing should take place;   

(4) In the Mental Health Matters Report: progress of the Mental Health 
Bill and the duties owed by AMHPs; 

(5) In the Children’s Capacity Report: resources for children transitioning 
to adult in the palliative context.  

(6) The Wider Context: the Terminally Ill Adults (End of Life) Bill before 
the House of Lords, and CQC despairs at the state of care.  

(7) In the Scotland Report: an update on AWI reform.   

You can find our past issues, our case summaries, and more on our 
dedicated sub-site here, where you can also sign up to the Mental 
Capacity Report.   
 

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.39essex.com/information-hub/mental-capacity-resource-centre
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Cheshire West 2 

From 20-22 October, the Supreme Court 
considered The Reference by the Attorney 
General for Northern Ireland (UKSC/2025/0042). 
The Reference considered whether people who 
lacked capacity to make decisions about their 
care and treatment can give valid consent to 
what would otherwise be an Article 5 ECHR 
deprivation of liberty. The Supreme Court was 
also invited by the Secretary of State for Health 
and Social Care to set aside the Cheshire 
West ‘acid test’ altogether. 

The written cases for the parties can be found on 
the Supreme Court page for the case, as can 
recordings of the hearing.  We do not have a date 
for judgment.  Not least as members of the team 
were involved for two different parties (the 
Attorney General and the charities Mind, Mencap 
and the National Autistic Society) we will not give 
running commentary upon the case, but will, of 
course, do so when judgment is handed down.   

Return of the LPS?  

On 18 October 2025, DHSC announced that there 
would be a second consultation on the Liberty 
Protection Safeguards (or ‘LPS’) in the first half 
of 2026. The statutory framework for the LPS 
has been in statute in the MCA since 2019 and a 
consultation on revising the MCA Code of 
practice and implementing the LPS was 
previously undertaken in 2022. While it had been 
anticipated that the LPS would come into effect 
in 2023, DHSC announced in April 2023 that their 

implementation would be delayed beyond the life 
of the Parliament (which dissolved in May 2024). 
In June 2025, Minister Stephen Kinnock stated to 
the Lords Mental Health Bill scrutiny committee: 

We have made it clear that we are going 
to continue with DoLS. Basically, we 
have to look at whether replacing them 
with LPS will achieve the stated 
objectives of the exercise, and I am not 
entirely convinced about that. It is under 
review. 

DHSC’s most recent statement appears to make 
clear that the LPS will be taken forward, and that 
these will strengthen the existing system and 
help to address backlogs. The announcement 
also sets out that the consultation “[c]omes as 
Supreme Court reviews what counts as a 
deprivation of liberty in a case put forward by 
Northern Ireland.” The announcement stated that 
the consultation will be used to inform an 
updated MCA Code of Practice, updating the 
current edition from 2007.  

For a recent example of the Ombudsman’s 
reactions to severe backlogs in conducting MCA 
assessments and completing DoLS 
assessments, see the complaint determined in 
relation to Southampton City Council in August 
2025, which found that, as at June 2025, the local 
authority had 382 outstanding Mental Capacity 
Act assessments and 404 outstanding DOLS 
applications, and robustly identified why this was 
not acceptable:  

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.supremecourt.uk/cases/uksc-2025-0042
https://www.gov.uk/government/news/improved-safeguarding-and-protections-for-vulnerable-people
https://www.gov.uk/government/news/improved-safeguarding-and-protections-for-vulnerable-people
https://www.gov.uk/government/consultations/changes-to-the-mca-code-of-practice-and-implementation-of-the-lps
https://www.gov.uk/government/consultations/changes-to-the-mca-code-of-practice-and-implementation-of-the-lps
https://www.gov.uk/government/consultations/changes-to-the-mca-code-of-practice-and-implementation-of-the-lps
https://www.mentalcapacitylawandpolicy.org.uk/liberty-protection-safeguards-newsflash-implementation-delayed-beyond-the-life-of-this-parliament/
https://www.mentalcapacitylawandpolicy.org.uk/liberty-protection-safeguards-newsflash-implementation-delayed-beyond-the-life-of-this-parliament/
https://hansard.parliament.uk/commons/2025-06-17/debates/c319f8f3-b2cb-4c45-a7c6-c235f58bfd63/MentalHealthBill(Lords)(SixthSitting)
https://hansard.parliament.uk/commons/2025-06-17/debates/c319f8f3-b2cb-4c45-a7c6-c235f58bfd63/MentalHealthBill(Lords)(SixthSitting)
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It is a concern some people may be 
unnecessarily deprived of their liberty or 
could be subject to less restrictive 
arrangements if the necessary 
safeguards and assessments were 
completed. Others may be left 
vulnerable if they do not have the 
capacity to make significant decisions 
about their lives and circumstances 
because the Council has not completed 
an MCA. If a person lacks the capacity to 
make a particular decision, measures 
need to be put into place to ensure any 
decision is made in their best interests. 
Delays leave those individuals 
vulnerable to poor or inappropriate 
decisions being made by them or on 
their behalf. The potential injustice in 
such circumstances could be 
significant. 

Termination, best interests and where the buck 
stops 

Re KP (Termination of Pregnancy) [2025] EWCOP 
35 (T3) (Poole J) 

Best interests – medical treatment  

Summary1  

Even by the standards of the Court of Protection, 
Re KP is a difficult case.  It concerned a 19 year 
old woman who, in Poole J’s understated 
summary had “experienced very many challenges 
in her life,” starting at birth when hypoxia led to an 
acquired brain injury. She was now 17 weeks 
pregnant.  The questions before Poole J were:  

(1) whether she had mental capacity (i) to 
decide whether to terminate or continue 
the pregnancy, and (ii) to consent to a 
contraceptive implant being inserted 
under her skin;  

 
1 A judgment of Tor’s being referred to in the comment 
section, she has not contributed to this note.   

(2) If she lacked capacity to make either of 
those decisions, what decision was in her 
best interests.  

If these issues were not ethically challenging 
enough, the evidence was that:   

4. […] KP has not been diagnosed with 
Dissociative Identity Disorder 
(previously known as Multiple 
Personality Disorder) but she is known 
to have adopted a number of different 
personas. These personas or identities 
inhabit her. They have names and she 
lives as them for varying lengths of time. 
In 2024, her persona was that of a three 
year old girl. She stopped eating, drank 
from a baby's bottle, and required a 
pacifier to calm her. Currently she has 
the persona of a 13 year old girl, as 
explained below. 

KP, who lived in a residential placement, was the 
subject of Court of Protection proceedings in 
which she had been found to have capacity to 
make decisions as to contact and to engage in 
sexual relations.  She met a man online, and 
started to engage in sexual relations; whilst she 
denied having vaginal intercourse and that she 
needed to use contraception, she became 
pregnant.  Initially, KP was excited about her 
pregnancy.  However,  

8. Then, in early August 2025, KP 
experienced light vaginal bleeding 
(spotting) and became convinced that 
she had miscarried. She funded a further 
scan which showed a foetal   heartbeat 
but KP struggled to accept that it 
belonged to the baby. She does now 
accept that she is carrying a live baby 
but she is clear that she wishes to have 
a termination of the pregnancy. She first 

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.bailii.org/ew/cases/EWCOP/2025/35.html
https://www.bailii.org/ew/cases/EWCOP/2025/35.html


MENTAL CAPACITY REPORT: HEALTH, WELFARE AND DEPRIVATION OF LIBERTY        November 2025 
  Page 4 

 

 
 

 For all our mental capacity resources, click here 

asked for a termination on 8 August 
2025. 
 
9. The experience of spotting and belief 
that she had miscarried appears to have 
triggered a significant deterioration in 
KP's mental health as well as a change 
in her stated wishes and feelings about 
continuing the pregnancy. Following the 
spotting and belief that she had 
miscarried, KP's persona became that of 
a 13 year old girl. She remains in that 
persona. KP has said that "a child cannot 
have a child" as a reason why she 
cannot continue the pregnancy. She 
believes that her child will be removed 
from her and taken into the care system 
which, given her own experiences in 
care, causes her great distress. She very 
much wants to avoid that happening. 
She has claimed to have tried to 
terminate the pregnancy herself by 
insertion of a coat hanger. This was not 
witnessed but blood was seen on her 
bedsheets. She says that her internet 
research has taught her that she could 
bring about a termination by taking a 
large quantity of a certain kind of over-
the-counter medication. She has cut her 
abdomen.  Incidents of self-harm and 
staff interventions have markedly 
escalated. She has expressed deep 
frustration that her wish to have a 
termination is not being followed 
 
10.  Although it was rapid, KP's 
deterioration was not immediate. For a 
short while she appears to have had 
some insight that she was deteriorating 
and asked Ms B to stick by her and not 
to allow her to make unwise decisions. 
She reported that she had miscarried, 
without others knowing, when she was 
only 12 after being sexually abused. I 
should note that the Family Court has 
previously found allegations made by 
KP in relation to sexual and other abuse 
not to be proved. However, this recalled 
experience seems to have contributed 

to her deterioration and the adoption of 
the 13 year old persona. 

In the face of considerable concerns as to KP’s 
capacity, and also real concerns about the 
potential impact on the relationship between KP 
and her treating team as regards the implications 
of KP having or not having the termination, an 
application was brought to the Court of 
Protection.  In the course that application, an 
attendance note was prepared by the solicitor 
instructed by the Official Solicitor on behalf of 
KP.  As Poole J noted:  

19. I have been provided with a very 
helpful attendance note by Ms Burridge-
Todd, a solicitor instructed to represent 
KP in the COP welfare proceedings, who 
saw KP on 23 September 2025 to 
discuss the decisions before this Court. 
KP was very clear that "I want the 
abortion. I've always wanted it ... it is 
pissing me off that I have had to wait for 
this, it should have been done weeks 
ago." She also stated that she wanted 
the contraception implant: "put it in 
when I am under." She said she had had 
an implant before. She described herself 
as "loud, gobby, opinionated and 
hilarious." She said, "I don't mind others 
making decisions for me, so long as they 
have my best interests at heart. They 
can't be snowflakes about it. I am sick of 
that game." She seemed to blame a lack 
of restrictions for her having become 
pregnant and now to want more 
restrictions to keep her safe. KP was 
sure that she did not want to speak to 
the judge hearing her case. 

In terms of capacity, the parties (in KP’s case, the 
Official Solicitor as her litigation friend) were 
agreed that she lacked capacity to make the 
decision.  Displaying his characteristic caution, 
Poole J did not just accept this:  

29. The Applicant Trust and the Official 
Solicitor both contend that KP lacks 

http://www.39essex.com/resources-and-training/mental-capacity-law/
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capacity to make the decision to 
terminate her pregnancy and to have a 
contraceptive implant. I agree. This is a 
difficult issue and I do not intend to 
criticise Dr A's written assessment but it 
was only after hearing the oral evidence 
from her and Ms B that I was persuaded 
that KP lacks capacity in relation to 
these decisions. Dr A's written 
assessment was less compelling: she 
referred to KP's inability to understand 
and weigh up "decisions" rather than the 
information relevant to the decisions. 
She referred to an inability to retain 
information because of a possible 
change in persona by the time the 
termination procedure was 
commenced. However, a change of 
persona might lead to a change of 
decision rather than an inability to retain 
the information relevant to that decision. 
Nevertheless, having heard Dr A and Ms 
B give evidence, it is clear that KP cannot 
understand, or weigh or use, information 
about the reasonably foreseeable 
consequences of deciding to undergo 
termination of pregnancy or deciding 
not to do so. Information relevant to the 
decision regarding termination of a 
pregnancy includes information about 
what termination risks, and what 
continuation of the pregnancy risks. KP 
cannot understand information about 
the potential impact of termination (or of 
continuation of the pregnancy) on her 
mental health. She cannot understand 
that she might feel differently in the 
future about the decision than she does 
now or that the consequences of her 
decision might include a negative 
impact on her mental health. That 
inability is related to her changing 
personas. When in the grip of a 
particular persona she cannot foresee a 
change in persona and therefore cannot 
understand how, in a different persona 
or without any adopted persona, she will 
view or experience the outcome of a 
decision made earlier. For the same 
reason she cannot weigh or use such 

relevant information. A decision to 
terminate a pregnancy or to continue 
necessarily has long term 
consequences and so the relevant 
information includes information about 
those consequences. The same is true, 
albeit to a lesser extent, of the decision 
about contraception. No amount of 
support is capable of helping KP 
understand and weigh or use this 
relevant information. Her inability is 
because of an impairment of or a 
disturbance in the functioning of her 
mind or brain. 

Revealing, and poignantly:  

30. The evidence of both witnesses 
established that KP had prepared hard 
for her capacity assessment with Dr A. 
She was determined to be found to be 
capacitous. She had carried out 
research and she had prepared 
answers. She is capable of retaining 
relevant information once she has 
understood it, at least for a sufficient 
period to enable her to make a decision. 
She stuck to her script and said to staff 
afterwards words to the effect that it 
was exhausting to do so. She was able 
to repeat information about the 
mechanics of termination but not about 
the impact on her of termination or of 
continuation of the pregnancy. Having 
heard the evidence of Ms B it is obvious 
that Dr A's perception that KP was 
defensive and giving only the shortest 
answers, was due to KP having prepared 
certain answers with a view to "passing" 
her capacity assessment, and then 
rigidly sticking to them throughout. As 
Dr A experienced, KP was unable to 
engage when asked about relevant 
information that she had not prepared 
for. 

KP lacking capacity to make decisions about 
termination or contraception, it fell to Poole J to 
make decisions of what was in her best interests.  

http://www.39essex.com/resources-and-training/mental-capacity-law/
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His analysis is sufficiently nuanced that it needs 
to be set out in full:  

33. A termination of pregnancy would be 
lawful and, as Munby J noted, its 
lawfulness is not only a necessary 
requirement before any consideration 
could be given to making a best 
interests decision about undergoing a 
termination, but also indicates what 
medical opinion is of the balance of 
harm to the mother involved in the 
decision whether or not to terminate the 
pregnancy. However, I have a duty, 
outwith the ambit of the Abortion Act 
1967, to consider KP's best interests in 
the widest sense and just because the 
termination would be lawful  under the 
1967 Act, it does not follow that the 
Court must give its consent on P's 
behalf. 
 
34. I know that Dr A and the clinicians at 
the Trust whose care KP is under, 
support the proposal for a termination. 
Her adoptive mother and her boyfriend, 
who is the father of the unborn baby, 
also support the proposal for 
termination. Their main shared concern 
is the adverse impact on KP's mental 
health from the continuing pregnancy. 
 
35. KP is suffering a mental health crisis 
as demonstrated by her escalating self-
harm and dysregulation. She has long 
suffered from mental health challenges 
but, having demonstrated an 
improvement, she has more recently 
deteriorated during the pregnancy. On 
the evidence received there is no 
prospect of a sudden or marked 
improvement whilst she remains 
pregnant. That is not to say that she is 
likely to improve immediately upon 
termination of the pregnancy, but 
it is foreseeable that so long as she 
remains pregnant her mental health will 
continue to be poor and may well 
deteriorate further. 
 

36. Her current mental health state puts 
her at risk of physical harm. The 
evidence is that she has harmed herself 
due to the pregnancy. On the balance of 
probabilities, whether in a genuine 
attempt to produce a termination or not, 
she has inserted something into herself 
causing bleeding. She has cut her 
abdomen. She is distressed by not 
having her wishes to undergo 
termination respected. I was told by Ms 
B that KP has recently reported feeling 
the baby's movements and that this has 
added to her distress. As the pregnancy 
continues the physical impacts of it on 
KP will only become more evident to her 
and, in all likelihood, more distressing. 
 
37. I have to contemplate the prospect 
of KP's pregnancy going to term, or 
almost to term, and her delivering a 
child. In her present mental state and 
given her present adamant wish to 
terminate the pregnancy and her 
distress that her wishes are not being 
respected, that is a very troubling 
prospect. A decision that it is not in her 
best interests to undergo a termination 
of pregnancy is a decision to continue 
the pregnancy. If a further application 
were made for a decision to terminate at 
a later stage in the pregnancy, that 
would have to be on the basis that KP 
had suffered even greater harm that she 
has suffered to date. The termination of 
pregnancy would be more problematic 
at a later stage and after 24 weeks 
termination would only be lawful if 
necessary to prevent grave permanent 
injury to KP. In the absence of any 
change rendering a later termination 
lawful and in KP's best interests, it is 
likely that KP would eventually give birth 
either by elective Caesarean section or 
after going into labour. Thus, one 
foreseeable consequence of overriding 
KP's present wishes would be to 
authorise - she and others might say to 
force -  a mother against her will to carry 
a child for a further 20 weeks or so and 

http://www.39essex.com/resources-and-training/mental-capacity-law/
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then to give birth. A very strong 
justification would be required for such 
a significant interference with KP's 
Convention rights. 
 
38. A termination would prevent further 
physical harm to KP caused by self-
harm due to her unwanted pregnant 
state and/or attempts to self-induce a 
termination of pregnancy. There is a real 
risk of such physical harm occurring. It 
has already begun. As the pregnancy 
continues the risks of severe bleeding or 
other forms of harm from KP's own 
interventions will only increase. There is 
a real risk that KP could harm the baby 
by her attempts to induce a termination. 
If KP were to harm the baby then that in 
itself could have a severe adverse effect 
on her mental health both in the short 
and longer term. 
 
39.  In her current mental state KP could 
not look after a new born baby. As noted, 
there are no grounds to expect that her 
mental state will improve whilst she 
remains pregnant. It seems to me likely 
that if the pregnancy were to result in a 
live birth, then the baby would be the 
subject of an interim care order and be 
removed from KP's care. That is what 
she says she fears the most because 
she does not want to put another child 
through what she has gone through as a 
child in care. Having her baby removed 
from her would be highly detrimental to 
KP's welfare and her mental health. 
 
40.  Set against these considerations is 
the concern, articulated on behalf of the 
Official Solicitor, that it would be 
contrary to KP's best interests to 
terminate a pregnancy which, when she 
was not mentally unwell, she wanted to 
continue. There is a prospect of her 
regaining capacity in the future and 
being distraught that her wish to 
continue the pregnancy had not been 
followed. Her currently stated wishes 
must be treated with great caution since 

she is currently incapacitous and 
adopting the persona of a 13 year old girl 
rather than speaking for her 19 year old 
self, as previously she did. This was the 
concern expressed by Ms B at the MDT 
meeting on 28 August 2025 (paragraph 
16 above). 
 
41. This is not an easy issue but in my 
judgement these concerns, whilst 
relevant to the best interests analysis, 
do not justify the weight the Official 
Solicitor has given them: 
 

i)  KP was keen on continuing the 
pregnancy only for about 17 days. 
The pregnancy was confirmed on 22 
July 2025 and by 8 August she stated 
she wanted to terminate the 
pregnancy. The pregnancy was not 
planned and there was no indication 
prior to 22 July 2025 that KP wanted 
to become pregnant and have a baby. 
Her  positive view of the pregnancy 
was short-lived. It cannot be said to 
have been deeply or long held. 
 
ii)  I have determined that KP now 
lacks capacity to make a decision on 
termination of her pregnancy but it is 
not clear to me (a) that when KP 
discovered she was pregnant and for 
17 days thereafter, she did have 
capacity, nor (b) that she had lost 
capacity by the time she first stated 
she wanted a termination on 8 
August 2025.  Her capacity to make 
such a decision was not assessed at 
those times. The most recent 
assessments by Dr Rippon had 
concluded that she continued to lack 
capacity to make decisions about her 
residence and care. Those are very 
different decisions and I accept that 
a person is presumed to have 
capacity unless otherwise 
established, but the ebbs and flows 
of KP's mental health make it difficult 
to know what information relevant to 
termination of pregnancy she 

http://www.39essex.com/resources-and-training/mental-capacity-law/
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understood or could weigh or use 
before and at the time she changed 
her view about termination.  In the 
transcript of the MDT meeting on 28 
August 2025 it is recorded that KP 
had been assessed as having 
capacity to consent to an ante-natal 
scan on 27 August 2025. There was 
considerable uncertainty amongst 
professionals as to whether she did 
or did not have capacity to make a 
decision on termination of her 
pregnancy. Dr A's assessment was 
on 12 September by which time her 
mental health had deteriorated 
further. Hence, KP might have had 
capacity to decide to undergo a 
termination of her pregnancy over a 
month earlier on 8 August when she 
said she wanted a termination. 
 
iii) Ms B's insights about KP lead me 
to conclude that KP adopts personas 
as a way of avoiding taking 
responsibility for her own actions and 
decisions when in great difficulty or 
crisis. It is a response to past trauma. 
It appears that her fear of having 
miscarried triggered the adoption of 
the persona of a 13 year old girl. This 
happened to be about the age she 
was when she recalls having 
previously miscarried after having 
been sexually abused. She now tells 
Ms B that she wishes her freedom to 
be restricted and to be treated as a 
child. The adoption of a child's 
persona frees KP from facing issues 
and making difficult, adult decisions. 
After her initial enthusiasm for the 
pregnancy she may well have 
become overwhelmed by the 
responsibilities the pregnancy 
brought with it. The persona of a 13 
year old frees her real self from 
having to make a decision about 
termination. Someone else has to 
make that decision. It does not follow 
that her real self did want to continue 
the pregnancy or that what the 13 

year old persona is telling us does not 
correspond with the real 19 year old 
KP's wishes and feelings. 
 
iv)  It would not have been irrational 
for KP to change her mind about 
termination of pregnancy as her 
mental health declined. She might 
have felt capable of continuing the 
pregnancy and looking after a baby 
when well but later, when she 
deteriorated, realised that she was 
not well enough to do so. 
 
v) I accept that the Court should not 
assume that the "real KP" would now 
choose termination.  But, neither can 
it be a safe assumption that the "real 
KP", unburdened with the adoption of 
a persona or different identity, would 
now choose to continue the 
pregnancy. 
 
vi) It is rather speculative to assume 
that upon an improvement in her 
mental health, KP will return to the 
view she briefly held from 22 July to 
8 August 2025. No-one can say when 
her current persona will cease to 
inhabit KP, whether she will then 
adopt another persona, or what that 
persona will be. No-one can say when 
her mental health will improve, let 
alone what view she will have about 
a termination as and when her 
mental health is better or when she is 
inhabited by another persona. 
 
vii) I accept that it is possible that if 
KP undergoes a termination of 
pregnancy now, then at some point in 
the future she may deeply regret that 
it has happened. On the other hand, it 
is also possible that if KP does not 
undergo termination now, then in the 
future she may deeply regret that the 
pregnancy was allowed to continue. 
KP's present views and wishes are 
clear but her future views and wishes 
cannot reliably be predicted. 

http://www.39essex.com/resources-and-training/mental-capacity-law/
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42. I have no evidence that KP holds 
beliefs or values that would be likely to 
influence her decision if she had 
capacity and which should be taken into 
account when considering her best 
interests. I am not aware of her 
practising any religion or holding any 
ethical beliefs opposing termination or 
contraception in principle. 
 
43. The Court does not have the luxury 
of time - there is no opportunity to wait 
and see if KP's mental health improves 
or if she can regain capacity to make a 
decision about termination. 
 
44. KP's history of dysregulation and 
challenging behaviour is such that were 
she to have a live birth after this 
pregnancy, there is as very real prospect 
that she would be unable to care for the 
child throughout its infancy and 
childhood. She might in the future be in 
a better position to have a child and look 
after it safely and well but that is not 
likely in the present circumstances. It 
would be highly detrimental to her 
mental health for KP to have her child 
removed from her care. 
 
45. The evidence satisfies me that if 
termination of pregnancy is to be 
performed then it would be in KP's best 
interests for it to be a surgical rather 
than a medical termination. That would 
be less distressing and difficult for KP. I 
have to take into account the possibility 
that KP will not be compliant during the 
processes necessary for a surgical 
termination and that elements of the 
care plan involving the brief use of 
physical restraint will need to be 
deployed.  Such experiences will cause 
her distress. 
 
46.  Termination of pregnancy is a once 
and for all decision - a termination 
cannot be reversed. KP might become 
pregnant again and, in different 

circumstances, may continue a 
pregnancy to a successful birth but the 
baby she is now carrying will be lost 
forever. The consequences of deciding 
to terminate the pregnancy are profound 
and are liable to affect KP in ways which 
are not entirely predictable. Similarly, a 
decision not to terminate the pregnancy 
would have profound, lifelong 
consequences. The Court has to 
consider the best interests of KP at this 
particular time but, in accordance with 
MCA 2005 s4(2), has to "consider all the 
relevant circumstances" which must 
include the potential long term impact 
on KP of deciding one way or the other. 
 
47. This is not a straightforward 
decision but having considered all the 
relevant circumstances, KP's past and 
present wishes and feelings, any views 
and values likely to influence her 
decision if she had capacity, and the 
views of those engaged in caring for her 
or interested in her welfare, I have 
decided that it is in KP's best interests 
for her termination of her pregnancy to 
be performed as soon as it can be 
arranged and in accordance with the 
care plan submitted by the Applicant 
Trust. Having analysed the relevant 
considerations I have concluded that 
particular weight should be given to 
protecting KP's current mental health. 
There is uncertainty as to what her 
longer term response to termination will 
be but there is certainty as to her current 
wishes and her current poor mental 
health to which her continuing 
pregnancy is clearly a very significant 
contributor. I am very concerned that KP 
would perceive any other decision as 
forcing her to continue an unwanted 
pregnancy. KP is a severely traumatised 
young woman and to compel her to 
continue her pregnancy and to give birth 
to a child against her will would be likely 
to cause further significant trauma. It is 
possible that she will respond very 
negatively to having had a termination 

http://www.39essex.com/resources-and-training/mental-capacity-law/


MENTAL CAPACITY REPORT: HEALTH, WELFARE AND DEPRIVATION OF LIBERTY        November 2025 
  Page 10 

 

 
 

 For all our mental capacity resources, click here 

but that cannot be reliably predicted. 
What is predictable is that her ongoing 
dysregulation and self-harm is likely to 
continue and worsen as the pregnancy 
continues. 

Poole J made a specific point of making clear 
that:  

49.  It is important that KP understands, 
now and in the future, that she is not 
currently capable of making a decision 
whether or not to terminate her 
pregnancy. The decision cannot wait 
and so it is being made now, on her 
behalf in her best interests. The decision 
maker is me, a Judge in the Court of 
Protection. I am responsible for the 
decision to consent on her behalf to a 
termination of her pregnancy. Her care 
team and Ms B are not responsible for 
the decision. They have given their full 
support to KP. The medical and nursing 
team at the Applicant Trust are likewise 
focused entirely on caring for KP. Many 
skilled and caring individuals are doing 
their best to help her but they have left 
the decision whether or not to terminate 
the pregnancy to the Court. That is the 
Court's role and a decision has to be 
made. For the reasons given I have 
decided that it is in KP's best interests 
for a termination of pregnancy to be 
performed. 

In a postscript to the judgment, Poole J noted 
that:  

After the hearing but before the 
publication of this judgment, KP 
underwent surgical termination of her 
pregnancy and insertion of a 
contraceptive implant under her skin 
without complications. Physical 
restraint was not required. Although she 
became upset after the procedure this 
was reported to be consistent with the 
experience of many women who 
undergo a termination of pregnancy. 

She then returned home with no further 
issues reported.  

Comment 

The complexities of this case are manifold, 
including as to the relative weight to be placed 
upon past and present (and possibly future) 
wishes and feelings.   

One question is as to why this case came to 
court at all, given that until the Official Solicitor 
became involved, there was no dispute as to KP’s 
best interests, and there was no suggestion that 
any treatment would take place against her 
wishes.  In Cardiff and Vale UHB v NN [2024] 
EWCOP 61 (T3) in which Victoria Butler-Cole KC 
(sitting as a Deputy Tier 3 Judge) made:  

43. A final observation: the application in 
this case was to authorise a possible 
future deprivation of liberty which did 
not, in fact, materialise. It would be 
reasonable for NN or her mother to ask 
what purpose was served by the 
proceedings and what benefit they had 
for NN. It is incumbent on those 
concerned with obstetric cases to give 
the most careful scrutiny at the earliest 
possible stage to whether orders are 
actually required from the Court of 
Protection, and if so, the substance of 
those orders. In this case, the minutes of 
various professionals meetings held in 
June and July 2024 suggest that there 
was a mistaken belief that any best 
interests decision about termination of 
pregnancy for a person without capacity 
required court authorisation. If there is a 
professional consensus about the 
treatment proposed, no intention to 
impose treatment on P against her 
wishes, and no disagreement from 
those concerned with P's welfare such 
as close family members, the provisions 
of s.5 and s.6 MCA 2005 permit medical 
best interests decisions to be taken 
without court involvement, having 
followed the requirements of the MCA 

http://www.39essex.com/resources-and-training/mental-capacity-law/
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and any associated professional 
guidance: An NHS Trust v Y [2018] 
UKSC 46. 

It is definitely not the case that assumptions 
should not be made about the need for court 
applications to be made just because of the 
nature of the treatment.  However, it is 
understandable in this case why the clinicians 
did so (not least because KP’s circumstances 
were already before the court), the primary 
reason being to seek to secure an ongoing 
relationship between KP and those working with 
her.  In the circumstances, one presumes that 
the team were relieved that, by contrast with 
another situation in which a person lacking 
capacity was expressing ambivalence about 
termination, in which Hayden J expressly refused 
to make a best interests decision on her behalf, 
Poole J made it clear that the buck did stop with 
him, and that it was for him to do so. 

Research corner: Evolving judicial 
approaches to longstanding anorexia 

nervosa 

In a new article, Professor Emma Cave and Dr 
Jacinta Tan have built on an earlier article from 
2017, at which point they identified three key 
criticisms of the cases decided to the Court of 
Protection as at that point, and offering 
corresponding recommendations.  The new 
articles assesses a second, ongoing set of 
cases in light of those recommendations, 
while also considering new issues, including 
emergent treatment approaches and the 
debate surrounding the controversial ‘terminal 
eating disorder’ framework. Although judges in 
the Court of Protection do not adopt this 
framework, the authors note that they do 
recognise that prolonged, compulsory life-
sustaining treatment may – under certain 
circumstances – conflict with the patient's 
best interests. Cave and Tan argue that recent 

approaches to both mental capacity 
assessments and determination of best 
interests indicate a meaningful shift towards a 
more individualised and ethically responsive 
approach and suggest ways to augment this 
approach. 

 

 

 

 

  

http://www.39essex.com/resources-and-training/mental-capacity-law/
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  Conferences 

 

 

Advertising conferences and 
training events 

If you would like your 
conference or training event to 
be included in this section in a 
subsequent issue, please 
contact one of the editors. 
Save for those conferences or 
training events that are run by 
non-profit bodies, we would 
invite a donation of £200 to be 
made to the dementia charity 
My Life Films in return for 
postings for English and Welsh 
events. For Scottish events, we 
are inviting donations to 
Alzheimer Scotland Action on 
Dementia. 

Members of the Court of Protection team regularly present at 
seminars and webinars arranged both by Chambers and by 
others.   

Alex also does a regular series of ‘shedinars,’ including capacity 
fundamentals and ‘in conversation with’ those who can bring 
light to bear upon capacity in practice.  They can be found on 
his website.  
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Our next edition will be out in December. Please email us with any judgments or other news items which 
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