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Welcome to the September 2025 Mental Capacity Report. Highlights
this month include:

(1) In the Health, Welfare and Deprivation of Liberty Report: an update on
Cheshire West 2, non-withdrawal of treatment in two very different
contexts and SCIE sounds the alarm;

(2) In the Property and Affairs Report: the OPG annual report and
increases to LPA fees;

(3) In the Practice and Procedure Report: the Court of Protection
(Amendment) Rules 2025, a route map for anorexia cases relating to
detained patients, and taking evidence from abroad;

(4) In the Mental Health Matters Report: the police, Article 2 and suicide
risk, and an evaluation of the HOPE(S) programme;

(5) In the Children’s Capacity Report: Gillick does not provide a universal
test, and jurisdictional issues in the making of deprivation of liberty and
wardship orders;

(6) In the Wider Context Report: anonymity, vulnerability and the open
justice principle, and learning disability and social murder;

(7) In the Scotland Report: an apparently open and shut guardianship case
and an update on Adults with Incapacity Act reform.

The progress of the Terminally Ill Adults (End of Life) Bill can be followed
on Alex’s resources page here.

You can find our past issues, our case summaries, and more on our
dedicated sub-site here, where you can also sign up to the Mental
Capacity Report.
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The picture at the top,
“Colourful,” is by Geoffrey
Files, a young autistic man.
We are very grateful to him

and his  family  for
permission to use his
artwork.

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.mentalcapacitylawandpolicy.org.uk/terminally-ill-adults-end-of-life-bill-resources-page/
https://www.39essex.com/information-hub/mental-capacity-resource-centre
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The OPG has published its annual report and
accounts for 2024-2025.
backlog for registering LPA applications but, as
the report acknowledges at the outset:

We do, however, face significant
challenges in investigations. The
number of cases continues to grow, and
this year we were unable to meet the 70
working days target for completing
investigations. While this is not a
position we want to be in, the team have
worked hard to ensure we are still
meeting our targets on safeguarding —
consistently responding to 99% of calls
within the 3-minute window and triaging
98% of acute cases within two days to
protect those who need it most. To work
to reduce the backlog in investigations
the team have implemented several
creative solutions to intercept cases
earlier and pre-empt investigations. This
is an organisation wide priority for 2025
to 2026 as we remain committed to
taking consistent and timely action to
ensure we enact our responsibility to
intervene  when our clients’ best
interests are not being upheld.

In more detail (at page 17):

The continued growth in LPA demand
has been the primary contributing factor
to the proportional increase in the

It has cleared its

number of investigations. This year,
concerns raised with OPG increased to
11,266  from 10,577 last year,
representing a 6.5% increase. This
increase corresponds with the increase
in the number of LPAs registered, which
has risen by 1,301,364. In response to
the increasing number of investigations
and to support our long-term approach
to managing Investigations we are
proactively exploring the main causes,
identifying process improvements, and
using data to predict future trends.

[..]

Of the 11,266 concerns raised, 3,823
were accepted as investigations (34%)
with 7,443 (66%) being signposted
appropriately.” Each investigation leads
to a report that summarises the
investigation —and  provides  any
recommended actions. The reports are
agreed and approved by the Public
Guardian, or by those within OPG who
have the responsibility to sign on the
Public Guardian's behalf. OPG's target
for finalising and achieving either Public
Guardian approval for investigation
reports or a legal case review is within
70 working days of the concern being
raised.

[..]

During 2024 to 2025 in 73% of
investigations undertaken, no further

T It would be interesting to have more detail about this,
as 34% does appear to be quite low as a proportion.

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
https://assets.publishing.service.gov.uk/media/6878c0f77ea20916863638b1/opg-annual-report-2024-to-2025.pdf
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action was required, compared to 77%
last  year. Additionally, 24%  of
investigations resulted in Court of
Protection action, compared to 15% last
year. For 3% of investigations, we used
alternative  methods  to  making
applications to court. These included
asking attorneys to provide a revised
account in a few months to
demonstrate how they are adhering to
the code of practice.

The ModJ has announced an intention to increase
the LPA application fee from £82 per LPA
application to £92. The new fee will be payable
for LPA applications received by the Office of the
Public Guardian (OPG) from 17 November 2025.

The Minutes of the July meeting have now been
published.  Amongst the issues of wider
relevance include the following exchanges
relating to capacity assessments.

The issue we are having is that COP3
assessments are being rejected on the
basis that no formal diagnosis of an
impairment of the mind or brain is given.
In each instance we have sent a COP9
referring to observations of MacDonald
J and the information from the COP3
form, that a formal diagnosis is not
required. Each time the new order
requiring a new capability assessment
'by a suitably qualified medical
practitioner" has been set aside. Please
can there be clarification on this.

HHJH referred the group to paragraphs
44, 47 & 48 of MacDonald J's judgment
in North Bristol NHS Trust v. R [2023]
EWCOP 5
https.//www.ballii.org/ew/cases/EWCO
P/2023/5.htrml

HHJH explained that internally she has
regular ‘supervision” meetings with the
Authorised Court Officers (ACQO'’s), and
this judgment has been discussed so
she is confident that there is full and
proper awareness of it. The issue is
whether the COP3 submitted satisfies
the decision-maker that there is a
causative link between  functional
incapacity and mental
impairment/disturbance. Without
commenting on any individual case,
there are circumstances where evidence
submitted makes it entirely appropriate
for a decision maker to query this. HHJH
noted that BS is clearly aware of the
correct procedural route to raise any
concern about an order made on the
papers  (COP9  application  for
reconsideration), so the system seems
to be working.

HHJH advised of an additional question
raised directly to an ACO outside the
meeting : ‘we understand that virtual
capacity assessments were acceptable
during covid, is this still ok now, as we
are finding that more GP's, social
workers and psychiatrists are refusing
to carry these out?

HHJH responded that accommodations
for this were made during the pandemic
and although these are still possible
where circumstances require it, remote
assessment is not the optimal way for P
to be seen. If a virtual assessment is
undertaken, an explanation must be
provided as to why and as to what
support measures were provided to P.
An explanation based simply on
'stretched resources’ is unlikely to be
persuasive.

Senior Judge Hilder also gave some
clarifications around tenancies:

HHJH highlighted the difference in
tenancies in respect of where P's lives
and tenancies as investment property.

For all our mental capacity resources, click here
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http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.gov.uk/government/news/changes-to-lasting-power-of-attorney-fees-2025
https://www.mentalcapacitylawandpolicy.org.uk/wp-content/uploads/2025/09/COP-Court-User-Group-PA-09.07.25-Final-Minutes-.pdf
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The templates for appointment of a
professional/solicitor deputy do not
standardly include express provision in
respect of tenancies that P live in;
templates for LA deputies do. This is
because of the different types of estates
commonly handled by the different
types of deputies. In respect of powers
of management and investment, see Re
ACC para 53.3. It is common practice for
professional deputies to be given
explicit authority to let or manage
investment properties. Evidence in
support of an application for such
authorities should be filed on form
COP24. If the issue relates to P's home,
evidence of where P will live if a tenancy
is terminated, and any deprivation of
liberty authorisation should be provided.

Sheree Green (S5G) Greenchurch Legal
Services Ltd via the chat often for panel
appointments, we have folk in supported
living with a tenancy. Is it possible to
extend the clause included in the local
authority deputyship orders to panel
orders?

HHJH confirmed that yes that is

possible. The request should be made
clear in the application.

For all our mental capacity resources, click here
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Editors and Contributors

Alex Ruck Keene KC (Hon): alex.ruckkeene@39essex.com

Alex has been in cases involving the MCA 2005 at all levels up to and including the Supreme
Court. He also writes extensively, has numerous academic affiliations, including as Visiting
Professor at King's College London, and created the website
www.mentalcapacitylawandpolicy.org.uk. To view full CV click here.

Victoria Butler-Cole KC: vb@39essex.com

Victoria regularly appears in the Court of Protection, instructed by the Official Solicitor, family
members, and statutory bodies, in welfare, financial and medical cases. She is Vice-Chair of
the Court of Protection Bar Association and a member of the Nuffield Council on Bioethics.
To view full CV click here.

Neil Allen: neil.allen@39essex.com

Neil has particular interests in ECHR/CRPD human rights, mental health and incapacity law
and mainly practises in the Court of Protection and Upper Tribunal. Also a Senior Lecturer at
Manchester University and Clinical Lead of its Legal Advice Centre, he teaches students in
these fields, and trains health, social care and legal professionals. When time permits, Neil
publishes in academic books and journals and created the website www.|pslaw.co.uk. To view
full CV click here.

Arianna Kelly: Arianna.kelly@39essex.com

Arianna practices in mental capacity, community care, mental health law and inquests.
Arianna acts in a range of Court of Protection matters including welfare, property and affairs,
serious medical treatment and in inherent jurisdiction matters. Arianna works extensively in
the field of community care. She is a contributor to Court of Protection Practice (LexisNexis).
To view a full CV, click here.

Nicola Kohn: nicola.kohn@?39essex.com

Nicola appears regularly in the Court of Protection in health and welfare matters. She is
frequently instructed by the Official Solicitor as well as by local authorities, CCGs and care
homes. She is a contributor to the 5™ edition of the Assessment of Mental Capacity: A Practical
Guide for Doctors and Lawyers (BMA/Law Society 2022). To view full CV click here.

[Katie Scott: katie.scott@39essex.com

Katie advises and represents clients in all things health related, from personal injury and
clinical negligence, to community care, mental health and healthcare regulation. The main
focus of her practice however is in the Court of Protection where she has a particular interest
in the health and welfare of incapacitated adults. She is also a qualified mediator, mediating
legal and community disputes. To view full CV click here.

For all our mental capacity resources, click here
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http://www.39essex.com/barrister/neil-allen/
https://www.39essex.com/barrister/arianna-kelly/
http://www.39essex.com/barrister/nicola-kohn/
http://www.39essex.com/barrister/katharine-scott/
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Nyasha Weinberg: Nyasha.Weinberg@39essex.com

Nyasha has a practice across public and private law, has appeared in the Court of Protection
and has a particular interest in health and human rights issues. To view a full CV, click here

Adrian Ward: adrian@adward.co.uk

Adrian is a recognised national and international expert in adult incapacity law. He has been
continuously involved in law reform processes. His books include the current standard
Scottish texts on the subject. His awards include an MBE for services to the mentally
handicapped in Scotland; honorary membership of the Law Society of Scotland; national
awards for legal journalism, legal charitable work and legal scholarship; and the lifetime
achievement award at the 2014 Scottish Legal Awards.

Jill Stavert: j.stavert@napier.ac.uk

Jill Stavert is Professor of Law, Director of the Centre for Mental Health and Capacity Law
and Director of Research, The Business School, Edinburgh Napier University. Jill is also a
member of the Law Society for Scotland’s Mental Health and Disability Sub-Committee. She
has undertaken work for the Mental Welfare Commission for Scotland (including its 2015
updated guidance on Deprivation of Liberty). To view full CV click here.

For all our mental capacity resources, click here
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Members of the Court of Protection team regularly present at
seminars and webinars arranged both by Chambers and by
others.

Alex also does a regular series of ‘shedinars,” including capacity
fundamentals and ‘in conversation with’ those who can bring
light to bear upon capacity in practice. They can be found on
his website.
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If you would like your
conference or training event to
be included in this section in a
subsequent issue, please
contact one of the editors.
Save for those conferences or
training events that are run by
non-profit bodies, we would
invite a donation of £200 to be
made to the dementia charity
My Life Films in return for
postings for English and Welsh
events. For Scottish events, we
are inviting donations to
Alzheimer Scotland Action on
Dementia.

For all our mental capacity resources, click here
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Our next edition will be out in October. Please email us with any judgments or other news items which
you think should be included. If you do not wish to receive this Report in the future please contact:
marketing@39essex.com.

Chambers UK Bar

Sheraton D()le Court of Protection:
Senior Practice Manager Health & Welfare
sheraton.doyle@39essex.com Leading Set

Peter Campbell

Senior Practice Manager The Legal 500 UK
peter.campbell@39essex.com Court of Protection and
Community Care
Top Tier Set

clerks@39essex.com * DX: London/Chancery Lane 298 °_39essex.com

LONDON MANCHESTER SINGAPORE KUALA LUMPUR

81 Chancery Lane, 82 King Street, Maxwell Chambers, #02-9, Bangunan Sulaiman,
London WC2A 1DD Manchester M2 4WQ #02-16 32, Maxwell Road Jalan Sultan Hishamuddin
Tel: +44 (0)20 7832 1111 Tel: +44 (0)16 1870 0333 Singapore 069115 50000 Kuala Lumpur,

Fax: +44 (0)20 7353 3978 Fax: +44 (0)20 7353 3978 Tel: +(65) 6634 1336 Malaysia: +(60)32 271 1085

39 Essex Chambers is an equal opportunities employer.

39 Essex Chambers LLP is a governance and holding entity and a limited liability partnership registered in England and Wales (registered number 0C360005) with its registered office at
81 Chancery Lane, London WC2A 1DD

39 Essex Chambers' members provide legal and advocacy services as independent, self-employed barristers and no entity connected with 39 Essex Chambers provides any legal services

39 Essex Chambers (Services) Limited manages the administrative, operational and support functions of Chambers and is a company incorporated in England and Wales
(company number 7385894) with its registered office at 81 Chancery Lane, London WC2A 1DD.
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