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The picture at the top, 
“Colourful,” is by Geoffrey 
Files, a young autistic man.  
We are very grateful to him 
and his family for 
permission to use his 
artwork. 

 

Welcome to the December 2024 Mental Capacity Report.  Highlights this 
month include:  

(1) In the Health, Welfare and Deprivation of Liberty Report: the Court of 
Appeal grapples again with sexual capacity, and important reminders of 
best interests as good governance and operating in an imperfect world. 

(2) In the Property and Affairs Report: Simon Edwards retires, and 
deputyship updates;  

(3) In the Practice and Procedure Report: flight risk, and a coercive control 
dilemma regarding a lasting power of attorney;   

(4) In the Mental Health Matters Report: a Mental Health Bill update, 
detainability and the courts, and Right Care, Right Person under scrutiny; 

(5) In the Wider Context Report: Assisted dying / assisted suicide 
developments, capacity and surrogacy and two important Strasbourg 
cases;   

(6) In the Scotland Report: Kirsty Mcgrath retires, and a blank space for 
developments regarding legislative reform in Scotland.  

There is one plug this month, for a free digital trial of the newly relaunched 
Court of Protection Law Reports (now published by Butterworths.  For a 
walkthrough of one of the reports, see here. 

You can find our past issues, our case summaries, and more on our 
dedicated sub-site here, where you can also sign up to the Mental Capacity 
Report.   
 
Her fellow editors know that you will join us in congratulating Arianna on her 
recent appointment as a Recorder: she will sit in Family cases on the North 
Eastern circuit (alongside sitting as a  fee-paid First-Tier Tribunal 
judge, (Mental Health) and fee-paid Court of Protection judge).  
 
As is now standard, there will be no January report (but Alex will give 
essential updates on his website); we hope that at least some of you will get 
something of a break over the December period.   
 
 

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.bloomsburyprofessional.com/uk/journals-looseleafs/journals/court-of-protection-law-reports/
https://vimeo.com/953150980?share=copy
https://www.39essex.com/information-hub/mental-capacity-resource-centre
https://www.mentalcapacitylawandpolicy.org.uk/
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Kirsty McGrath steps away  

Kirsty McGrath’s career, originally with Scottish 
Executive from 1999 and thereafter with Scottish 
Government, has continuously spanned the 
whole lifetime to date of the Adults with 
Incapacity (Scotland) Act 2000.  For long she has 
been the principal civil servant practically dealing 
with all aspects of increasingly necessary and 
urgent law reform, in particular over the decade 
from publication in October 2014 of Scottish Law 
Commission’s Report No 240 on “Adults with 
Incapacity” with draft legislation for remedying 
the serious failures by Scottish governments, 
and collectively the Scottish Parliament, to 
comply with its obligation under Article 5 of the 
European Convention on Human Rights to 
provide a human rights-compliant regime for 
what would otherwise be unlawful deprivations 
of liberty.   

Since then, Kirsty has consistently displayed the 
finest qualities of a true civil servant: employed 
by government, working in accordance with 
governments’ successive policies, yet the 
servant of society, and the citizenry of her 
country, as a whole: a most challenging place to 
be, standing between the increasing pressures of 
all those in Scotland concerned to remedy the 
perceived increasing disrespect of government 
for the fundamental rights of citizens with 
mental and intellectual disabilities, and her 
loyalty to governments as her employers.  She 
has met that challenge with openness and 

honesty, accumulating an outstanding 
knowledge and understanding of the whole 
range of issues both in principle and in detail; and 
as matters have progressed, being as clear as 
she properly could be about what to expect from 
government.  It is notable that progress by 
government towards essential law reform 
progressed too slowly for some of us, yet it did 
progress, through comprehensive rounds of 
consultation in 2016 and 2018, and follow-up 
upon that last round of consultation, but halted 
in 2019 when she was transferred to the role of 
supporting the Scottish Mental Health Law 
Review (“the Scott Review”).  Eventually, 
following publication of the Final Report of the 
Scott Review, she transferred back to the 
mainstream work of Scottish Government, 
exposed again to a crescendo of all the same 
fundamental challenges.  Among all those 
challenges, the diversity of views, and the 
resulting disagreements, Kirsty personally has 
maintained the highest standards of 
competence, understanding and integrity. 

She left Scottish Government on 20th November 
2024, vacating the post of Head of Unit, Mental 
Health and Incapacity Law, within the Mental 
Health Directorate of Scottish Government.  She 
leaves, one can be sure, with the personal 
respect, thanks and best wishes of all with whom 
she has interacted over that career, however 
robust some of those interactions may have 
been.  One has to hope that, in one way or 
another, her knowledge, experience and personal 

http://www.39essex.com/resources-and-training/mental-capacity-law/
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qualities will not be lost altogether from the wide 
community of all those in Scotland committed to 
the rights and welfare of the most vulnerable 
people in our society. 

Adrian D Ward 

Council’s reasons for care plan inadequate 

In CM (attorney to AM) v Western Isles Council, 
[2024] CSOH 103, an attorney (CM) to an adult 
(AM) successfully asserted, by way of judicial 
review, that a local authority (Western Isles 
Council) ought to have given adequate reasons 
for the terms of a proposed care plan, and had 
failed to do so.  The attorney also successfully 
resisted an argument by the Council that the 
matter ought not to have been brought to court 
when the alternative of referring it to the Public 
Services Ombudsman was available.  The case 
was decided by Lady Haldane, whose decision 
was issued on 15th November 2024.   

The attorney has financial and welfare powers.  
He resides in the south of England.  The adult 
lives in the Western Isles.  He is aged 89.  His 
circumstances were summarised by Lady 
Haldane as follows: 

“[4]  … He has lived in his home for 
around 40 years.  He has no spouse and 
no children.  Until December 2023 he 
lived with his brother CM.  CM moved at 
that point to a nursing home in the 
Western Isles.  He has recently sadly 
passed away.  AM has lived alone since 
his brother moved into the nursing 
home.  His home has two floors and has 
a Rayburn coal stove in the kitchen, 
which is the only source of heat in the 
home.  This stove can heat two radiators 
in the living room and there are, in 
addition, a number of electric and oil 
fired radiators in the house.  The 
bathroom has a bath with an over bath 
shower.  There is no walk in shower in 
the property.  AM suffers from a number 

of symptoms of advanced old age 
including restricted mobility, 
unsteadiness on his feet, a tendency to 
fall, and he walks with the aid of a 
walking stick.  He has oedema (swelling) 
in his legs, ankles and feet.  His hearing 
is impaired but he finds wearing hearing 
aids uncomfortable.  Since his brother 
moved out, AM has become depressed 
and anxious.  He does not leave his 
home other than to attend medical 
appointments.  He has recently been 
diagnosed with a build-up of fluid in his 
lungs which is suspected to be cancer.  
He is not considered fit for further 
exploratory examination or treatment 
due to his age, frailty and the distress 
this would cause him. 
 
“[5]  As a consequence of the foregoing 
circumstances AM has difficulty in 
attending to his personal needs.  In the 
period prior to the respondent’s first 
assessment he was unable to step into 
the bath or shower or stand to wash.  He 
was unable to prepare meals and hot 
drinks safely or collect his medication.  
He has suffered from incontinence and 
has increased laundry needs as a result.  
He was and is heavily reliant on 
neighbours, in particular a Mr and Mrs C, 
and other friends and family for support 
with his care needs.  Mr and Mrs C both 
work and have an adult son with learning 
difficulties and his own care needs.  The 
petitioner visits his uncle as often as he 
can, approximately every six weeks, 
from his home in the South of England.  
AM’s cousin, IM, arranges for coal to be 
delivered and provides further 
assistance and maintenance services.” 

The attorney made a referral to the Council for an 
assessment of the adult’s care needs under the 
Social Work (Scotland) Act 1968 (as amended).  
A first assessment was carried out on or around 
28th February 2024.  The resulting report, dated 
7th March 2024, assessed the adult’s needs as 
“critical”.  A care package was provided to the 

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.scotcourts.gov.uk/media/w3gpmoaj/2024csoh103-petition-by-cm-attorney-for-am-for-judicial-review.pdf
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adult at home.  The first assessment was 
reviewed during April and May 2024.  A report on 
that second assessment was dated 21st May 
2024.  The adult’s needs were downgraded to 
“substantial”.  A care package at home remained 
in place.   

The attorney challenged both assessments, on 
the grounds that both were irrational.  He sought 
reduction of the decision not to provide a 
residential care place to the adult, which is what 
the adult desired.  He sought declarator that the 
adult’s needs required residential care, and an 
order requiring the Council to provide a 
residential place at one of three named 
establishments.  In the alternative, he sought 
declarator that both reports were inadequately 
reasoned, and an order requiring the Council to 
carry out a fresh assessment of the adult’s care 
needs. 

Lady Haldane identified the issues as being 
whether the Council had a duty to provide 
reasons for its decisions, and if so the basis and 
nature of that duty; whether the Council’s 
decision was irrational, or alternatively 
inadequately reasoned; and whether the court 
should decline to provide a remedy because the 
potential for review by the Scottish Public 
Services Ombudsman amounted to an effective 
alternative remedy.  Her decision narrates a full 
exploration of those issues, with citation of all 
relevant authority. 

Factors that she noted included that the Council 
had found that the adult “requires support with 
his laundry and household duties”, and with 
shopping, provided only by neighbours who were 
finding that difficult and felt that they were no 
longer able to support the adult with his needs.  
The adult consistently expressed views that his 
needs could only be met in a residential setting, 
but the Council had simply stated that, having 
noted his views, his needs would be met by 
providing a care package in his home – which, as 

Lady Haldane pointed out, in isolation did not 
make sense.  It appeared that his needs were not 
being met, or perhaps could not be met, through 
community care services.  There was a gap in 
reasoning as to why needs for care being 
required had been identified; friends, family and 
neighbours were unwilling to continue 
addressing those needs; and the Council was 
unable to facilitate required services, when the 
identified needs were not being met, or perhaps 
could not be met, through community care 
services. 

Having considered the arguments and 
authorities, Lady Haldane concluded that: 

“[70] Drawing all of these strands 
together, the respondent has a statutory 
duty to assess needs, and to decide 
what services to provide to meet those 
needs.  The respondent is afforded a 
discretion in the discharge of that duty, 
but where a need has been identified in 
respect of which a community care 
service is not to be provided, then the 
individual affected is entitled to know 
why that is so.  In the present case, such 
an explanation is absent.  Accordingly 
the submission that the reasoning for 
the decisions reached in each of the 
assessment and review documents is 
inadequate, is well founded.” 

She held that the threshold for a finding of 
irrationality had not been reached, but that the 
Council’s decisions were inadequately reasoned. 

On whether the court should decline to provide a 
remedy because of the potential for review by the 
Scottish Public Services Ombudsman, after 
careful consideration Lady Haldane held that 
there was no reason to disapply the “ouster” 
clause in section 7(8) of the Scottish Public 
Services Ombudsman Act 2002, which is in the 
following terms: 

http://www.39essex.com/resources-and-training/mental-capacity-law/
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“…  7(8) The Ombudsman must not 
investigate any matter in respect of 
which the person aggrieved has or had 
– 
… 
“(c) a remedy by way of proceedings in 
any court of law, unless the 
Ombudsman is satisfied that, in the 
particular circumstances, it is not 
reasonable to expect the person 
aggrieved to resort or have resorted to 
the right of remedy”. 

She pronounced an order requiring the Council to 
undertake a reasoned assessment of the adult’s 
needs of new. 

There was no discussion, presumably because it 
was considered unnecessary, as to whether 
international human rights requirements should 
be taken into account, or required 
implementation. 

Article 19 of the UN Convention on the Rights of 
Persons with Disabilities is headed: “Living 
independently and being included in the 
community”.  The introductory paragraph refers 
to rights of all persons with disabilities to live in 
the community, and the right to full inclusion and 
participation in the community.  It is generally 
founded upon by those seeking to live in 
community settings rather than residential 
settings.  This case would have given rise to 
consideration as to whether it might also apply 
to moves in the opposite direction, given the 
explicit obligation upon states to ensure that: (b) 
“Persons with disabilities have access to a range 
of in-home, residential and other community 
support services …”, and (a) “Persons with 
disabilities have the opportunity to choose their 
place of residence and where and with whom 
they live on an equal basis with others and are 
not obliged to live in a particular living 
arrangement”. 

The UN Disability Convention is not binding, but 
the European Convention on Human Rights is, 
and may be interpreted having regard to the UN 
Convention.  A recent example of how the 
European Court on Human Rights is increasingly 
doing that is the case of ET v Moldova discussed 
in the Wider Context section of this Report.  

Consideration of Article 8 of the European 
Convention, regarding the right to respect for 
private and family life, in conjunction with the 
right under Article 3 not to be subjected to, inter 
alia, “inhuman or degrading treatment …” could 
have given rise to a question whether those 
Articles might be violated, not by removing 
someone against their wishes from 
circumstances such as those in which the adult 
in this case was living, but by effectively forcing 
him to remain in those circumstances, where 
needs assessed in the first assessment were 
described as “critical” (no reasons having been 
given for the downgrading to “substantial”). 

Adrian D Ward   
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What is happening? 

Over the last three months we have covered the 
accelerating pace of adults with incapacity 
reform.  The “Adults with Incapacity Amendment 
Act: Consultation”, on which we reported in 
September, seemed to envisage a continuing 
leisurely pace, despite the urgent need for 
legislation across – as a minimum – the various 
areas where necessary reform is long overdue.  
The consultation sought “thoughts on proposals 
for reform” to the Adults with Incapacity 
(Scotland) Act 2000, with a closing date of 17th 
October 2024.  Then, still almost six weeks 
before expiry of that consultation, Scottish 
Government announced that an Adults with 
Incapacity (Amendment) Bill would be 
introduced by Scottish Government into the 
Scottish Parliament during the current 2024-25 
parliamentary session.  We covered that 
announcement in the October Report. 

Last month we reported with increasing anxiety 
that we still had nothing of substance on which 
we might report further, but we outlined our 
understanding of the extraordinarily tight 

timescale that appears to be necessary to enact 
even the significant volume of minimum 
necessary reforms prior to the Scottish 
Parliament elections in 2026, when any Bills that 
had not completed their parliamentary passage 
will be lost.  At that stage, we understood that 
necessary consultation might well be at short 
notice, and we warned our readers accordingly. 

For this last Report before the seasonal break we 
had fully expected to require substantial space to 
cover at least some of the public communication 
and consultation necessary to ensure that 
deadlines are met.  Regrettably, we have to leave 
that space unfilled.  Speculation is rife, but lacks 
sufficient substance – because none is yet 
available – to justify describing it in the Report. 

Adrian D Ward 
 

[Editorial note – the blank spaces around this 
article are deliberate, as space had been left 
aside for the detailed coverage that we had 
anticipated would be possible] 
  

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.39essex.com/information-hub/insight/mental-capacity-report-scotland-october-2024
https://www.39essex.com/information-hub/insight/mental-capacity-report-scotland-november-2024
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Alex Ruck Keene KC (Hon): alex.ruckkeene@39essex.com  
Alex has been in cases involving the MCA 2005 at all levels up to and including the Supreme 
Court. He also writes extensively, has numerous academic affiliations, including as Visiting 
Professor at King’s College London, and created the website 
www.mentalcapacitylawandpolicy.org.uk. To view full CV click here.  
 
 
Victoria Butler-Cole KC: vb@39essex.com  
Victoria regularly appears in the Court of Protection, instructed by the Official Solicitor, family 
members, and statutory bodies, in welfare, financial and medical cases. She is Vice-Chair of 
the Court of Protection Bar Association and a member of the Nuffield Council on Bioethics. 
To view full CV click here.  
 
 
 
Neil Allen: neil.allen@39essex.com  
Neil has particular interests in ECHR/CRPD human rights, mental health and incapacity law 
and mainly practises in the Court of Protection and Upper Tribunal. Also a Senior Lecturer at 
Manchester University and Clinical Lead of its Legal Advice Centre, he teaches students in 
these fields, and trains health, social care and legal professionals. When time permits, Neil 
publishes in academic books and journals and created the website www.lpslaw.co.uk. To view 
full CV click here. 
 
Arianna Kelly: Arianna.kelly@39essex.com  
Arianna practices in mental capacity, community care, mental health law and inquests. 
Arianna acts in a range of Court of Protection matters including welfare, property and affairs, 
serious medical treatment and in inherent jurisdiction matters. Arianna works extensively in 
the field of community care. She is a contributor to Court of Protection Practice (LexisNexis). 
To view a full CV, click here.  

 
 
Nicola Kohn: nicola.kohn@39essex.com 
Nicola appears regularly in the Court of Protection in health and welfare matters. She is 
frequently instructed by the Official Solicitor as well as by local authorities, CCGs and care 
homes. She is a contributor to the 5th edition of the Assessment of Mental Capacity: A Practical 
Guide for Doctors and Lawyers (BMA/Law Society 2022). To view full CV click here. 
 

Katie Scott: katie.scott@39essex.com  
Katie advises and represents clients in all things health related, from personal injury and 
clinical negligence, to community care, mental health and healthcare regulation. The main 
focus of her practice however is in the Court of Protection where she  has a particular interest 
in the health and welfare of incapacitated adults. She is also a qualified mediator, mediating 
legal and community disputes. To view full CV click here.  
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Nyasha Weinberg: Nyasha.Weinberg@39essex.com 
Nyasha has a practice across public and private law, has appeared in the Court of Protection 
and has a particular interest in health and human rights issues. To view a full CV, click here 

 

 

Simon Edwards: simon.edwards@39essex.com  
Simon has wide experience of private client work raising capacity issues, including Day v 
Harris & Ors [2013] 3 WLR 1560, centred on the question whether Sir Malcolm Arnold had 
given manuscripts of his compositions to his children when in a desperate state or later 
when he was a patient of the Court of Protection. He has also acted in many cases where 
deputies or attorneys have misused P’s assets. To view full CV click here.  

 
 
Adrian Ward: adrian@adward.co.uk 
Adrian is a recognised national and international expert in adult incapacity law.  He has been 
continuously involved in law reform processes.  His books include the current standard 
Scottish texts on the subject.  His awards include an MBE for services to the mentally 
handicapped in Scotland; honorary membership of the Law Society of Scotland; national 
awards for legal journalism, legal charitable work and legal scholarship; and the lifetime 
achievement award at the 2014 Scottish Legal Awards.  

Jill Stavert: j.stavert@napier.ac.uk  

Jill Stavert is Professor of Law, Director of the Centre for Mental Health and Capacity Law 
and Director of Research, The Business School, Edinburgh Napier University. Jill is also a 
member of the Law Society for Scotland’s Mental Health and Disability Sub-Committee.  She 
has undertaken work for the Mental Welfare Commission for Scotland (including its 2015 
updated guidance on Deprivation of Liberty). To view full CV click here.  

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.39essex.com/barrister/nyasha-weinberg/
http://www.39essex.com/barrister/simon-edwards/
http://www.napier.ac.uk/people/jill-stavert
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  Conferences 

 

 

Advertising conferences and 
training events 

If you would like your 
conference or training event to 
be included in this section in a 
subsequent issue, please 
contact one of the editors. 
Save for those conferences or 
training events that are run by 
non-profit bodies, we would 
invite a donation of £200 to be 
made to the dementia charity 
My Life Films in return for 
postings for English and Welsh 
events. For Scottish events, we 
are inviting donations to 
Alzheimer Scotland Action on 
Dementia. 

Members of the Court of Protection team regularly present at 
seminars and webinars arranged both by Chambers and by 
others.   

Alex is also doing a regular series of ‘shedinars,’ including 
capacity fundamentals and ‘in conversation with’ those who can 
bring light to bear upon capacity in practice.  They can be found 
on his website.  

Adrian will be speaking at the European Law Institute Annual 
Conference in Dublin (10 October, details here).  

Peter Edwards Law have announced their autumn online 
courses, including, Becoming a Mental Health Act Administrator 
– The Basics; Introduction to the Mental Health Act, Code and 
Tribunals; Introduction – MCA and Deprivation of Liberty; 
Introduction to using Court of Protection including s. 21A 
Appeals; Masterclass for Mental Health Act Administrators; 
Mental Health Act Masterclass; and Court of Protection / MCA 
Masterclass. For more details and to book, see here.  

 

 

 

 

 

 

 

 

 
 

 

 

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.mentalcapacitylawandpolicy.org.uk/
https://www.europeanlawinstitute.eu/about-eli/bodies/membership/mm-2024/
https://peltraining.com/pages/courses/course-listings
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Our next edition will be out in January.  Please email us with any judgments or other news items which 
you think should be included. If you do not wish to receive this Report in the future please contact: 
marketing@39essex.com. 
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