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The picture at the top, 
“Colourful,” is by Geoffrey 
Files, a young autistic man.  
We are very grateful to him 
and his family for 
permission to use his 
artwork. 

 

Welcome to the December 2024 Mental Capacity Report.  Highlights this 
month include:  

(1) In the Health, Welfare and Deprivation of Liberty Report: the Court of 
Appeal grapples again with sexual capacity, and important reminders of 
best interests as good governance and operating in an imperfect world. 

(2) In the Property and Affairs Report: Simon Edwards retires, and 
deputyship updates;  

(3) In the Practice and Procedure Report: flight risk, and a coercive control 
dilemma regarding a lasting power of attorney;   

(4) In the Mental Health Matters Report: a Mental Health Bill update, 
detainability and the courts, and Right Care, Right Person under scrutiny; 

(5) In the Wider Context Report: Assisted dying / assisted suicide 
developments, capacity and surrogacy and two important Strasbourg 
cases;   

(6) In the Scotland Report: Kirsty Mcgrath retires, and a blank space for 
developments regarding legislative reform in Scotland.  

There is one plug this month, for a free digital trial of the newly relaunched 
Court of Protection Law Reports (now published by Butterworths.  For a 
walkthrough of one of the reports, see here. 

You can find our past issues, our case summaries, and more on our 
dedicated sub-site here, where you can also sign up to the Mental Capacity 
Report.   
 
Her fellow editors know that you will join us in congratulating Arianna on her 
recent appointment as a Recorder: she will sit in Family cases on the North 
Eastern circuit (alongside sitting as a  fee-paid First-Tier Tribunal 
judge, (Mental Health) and fee-paid Court of Protection judge).  
 
As is now standard, there will be no January report (but Alex will give 
essential updates on his website); we hope that at least some of you will get 
something of a break over the December period.   
 
 

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.bloomsburyprofessional.com/uk/journals-looseleafs/journals/court-of-protection-law-reports/
https://vimeo.com/953150980?share=copy
https://www.39essex.com/information-hub/mental-capacity-resource-centre
https://www.mentalcapacitylawandpolicy.org.uk/
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Mental Health Bill update 

The Mental Health Bill had its second reading on 
24 November 2024.  An excellent summary of 
the debate by Tim Spencer-Lane can be 
found here.  Alex has created a specific page on 
his website gathering together relevant 
resources relating to the Bill.  It includes a 
walkthrough of the MHA 1983 as it would be as 
if amended by the Bill.  

The MHA, ‘detainability,’ and judicial 
scrutiny (and the real underlying problems of 
children with complex needs) 

Re SB [2024] EWHC 2964 (Fam) (High Court 
(Family Division) (Keehan J)) 

Article 5 ECHR – deprivation of liberty  

Summary 

At the heart of this case was the ongoing crisis 
in supporting children with complex needs. 
Those issues are discussed in detail in chapter 
14 of the Law Commission’s consultation 
paper on disabled children’s social care needs, 
and have been highlighted in detail by (amongst 
others) the Nuffield Family Justice 
Observatory and the Children’s Commissioner 
for England.  Continuing work started by 
the previous Government, the Labour 
Government has announced steps including 
“[u]ndertaking joint work with NHS England to 
develop integrated, multi-agency community 

provision to provide care and/or treatment where 
restrictions that amount to deprivation of liberty 
can be imposed.” 

In the meantime, SB’s case is grim, but not 
unusual.  It concerns a 15 year old diagnosed 
with autism and learning difficulties.  As Keehan 
identified at paragraph 11: 

In 2020, her parents separated and the 
mother left the family home. These 
events greatly distressed SB who felt 
she had been abandoned by her mother. 
This distress was considerably 
exacerbated when SB became aware 
that her mother had given birth to a 
baby. Overlaying this was the alleged 
sexual abuse that SB had suffered by an 
older male relative which had repeatedly 
taken place since she was 12 years of 
age. The perpetrator was arrested in 
May 2024 and is the subject of an 
ongoing police investigation. 

In turn: 

4. Since April 2024 SB has been 
exhibiting increasingly challenging and 
extreme behaviour which has placed 
herself and others at very real risk of 
very serious harm and, potentially, 
leading to her death or the death of 
others. She has been the subject of 
repeated referrals to the local authority, 
local psychiatric services, and the police. 
5. SB is currently placed in a General 
Adolescent Unit located at the North 

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.linkedin.com/feed/update/activity:7267085013576306689
https://www.mentalcapacitylawandpolicy.org.uk/mental-health-bill-resources/
https://www.bailii.org/ew/cases/EWHC/Fam/2024/2964.html
https://lawcom.gov.uk/project/disabled-childrens-social-care/
https://lawcom.gov.uk/project/disabled-childrens-social-care/
https://www.nuffieldfjo.org.uk/wp-content/uploads/2023/09/PRINCI1.1.pdf
https://www.nuffieldfjo.org.uk/wp-content/uploads/2023/09/PRINCI1.1.pdf
https://www.childrenscommissioner.gov.uk/resource/children-with-complex-needs-who-are-deprived-of-liberty-interviews-with-children-to-understand-their-experiences-of-being-deprived-of-their-liberty/
https://www.childrenscommissioner.gov.uk/resource/children-with-complex-needs-who-are-deprived-of-liberty-interviews-with-children-to-understand-their-experiences-of-being-deprived-of-their-liberty/
https://www.gov.uk/government/groups/improving-cross-sector-support-for-children-in-complex-situations-with-multiple-needs-task-and-finish-group
https://assets.publishing.service.gov.uk/media/67375fe5ed0fc07b53499a42/Keeping_Children_Safe__Helping_Families_Thrive_.pdf
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Wales Adolescent Service (‘NWAS’) 
subject to a DoL. Betsi Cadwaladr 
University Health Board (‘the health 
board’) is responsible for caring for SB 
during her admission to NWAS. It was 
joined as the fourth respondent to these 
proceedings on 13 August 2024. 
 
6. An issue has arisen between the local 
authority and the heath board as to 
which statutory body is responsible for 
the care and treatment of SB and under 
what legal framework. This issue 
culminated in the local authority seeking 
a declaration and ancillary orders from 
this court, in short form, that because SB 
was detainable under the provisions of 
the Mental Health Act 1983 (‘the 1983 
Act’), the court did not have jurisdiction 
to grant a DoL pursuant to the inherent 
jurisdiction. In practical terms, the thrust 
of the local authority’s case was that it 
was the responsibility of the health 
board, pursuant to the provisions of the 
1983 Act, to make provision for the care 
and treatment of SB, and not the 
responsibility of the local authority even 
with the benefit of a DoL, if authorised by 
the court. 
 
7. The health board strongly opposed 
the position of the local authority. It 
asserted that this court had no 
jurisdiction to determine whether SB 
detainable in a hospital pursuant to the 
1983 Act; it had no jurisdiction to 
exercise a reviewing or supervisory role 
of the decisions made by clinicians and 
professionals under the 1983 Act; and 
that for the court to make a declaration 
or findings as to whether SB was 
detainable under the 1983 Act put 
pressure on the health board to change 
its position, or otherwise, was an abuse 
of process. 

As Keehan J identified: 

53. In support of the proposition that this 
court can properly analyse and 

determine whether the 1983 Act is an 
available scheme, the local authority 
relied heavily on the decision in the case 
of Manchester University NHS 
Foundation Trust v JS & Others 
(Schedule 1A Mental Capacity Act 
2005)[2023] EWCOP 33. […] The 
essential issue in the case was whether 
the 17 year old patient was ineligible to 
be deprived of their liberty pursuant to 
the provisions of the Mental Capacity 
Act 2005 (‘the 2005 Act’). 
 
54. Schedule 1A of the 2005 Act 
establishes that certain categories of 
people cannot be deprived of their liberty 
under that Act. Schedule 1A sets out five 
situations (‘cases’) when a person is 
ineligible if they are “(a) within the scope 
of the Mental Health Act, but (b) not 
subject to any of the mental health 
regimes” (para 2 of Schedule 
1A) andthey object to being a mental 
health patient, or to some or all of the 
mental health treatment (para 5(4) of 
Schedule 1A). 
 
55. Paragraph 12(1) of Schedule 1A 
defines the term “within the scope of the 
Mental Health Act” as: 
 

“P is within the scope of the 
Mental Health Act if – 
An application in respect of P 
could be made under s.2 of s.3 of 
the Mental Health Act; and P 
could be detained in a hospital in 
pursuance if such an application, 
were one to be made.” 

 
56. The meaning of the word ‘could’ in 
paragraph 12(1) of Schedule 1A was 
considered by Charles J in the case of 
GJ v The Foundation Trust [2009] EWHC 
2972 (Fam). He concluded as follows at 
paragraph 80: 
 

“So, in my judgment the 
construction urged by the 
Secretary of State is the correct 

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.bailii.org/ew/cases/EWCOP/2023/33.html
https://www.bailii.org/ew/cases/EWHC/Fam/2009/2972.html
https://www.bailii.org/ew/cases/EWHC/Fam/2009/2972.html
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one, namely that the decision 
maker should approach 
paragraph 12(1) (a) and (b) by 
asking himself whether in his 
view the criteria set by, or the 
grounds in, s. 2 or s.3 MHA 1983 
are met (and if an application was 
made under them a hospital 
would detain P).” 

The Health Board came out swinging: 

57. In the health board’s skeleton 
argument, it was submitted that the JS 
case was distinguishable as it was 
limited to a discrete ability of the Court 
of Protection to determine ineligibility of 
detention under the 2005 Act for case E 
patients (i.e., those not already detained 
under the 193 Act), and did not extend to 
children below the age of 16, such as SB, 
within proceedings before the Family 
Division. In the local authority’s skeleton 
argument, it was submitted that (i) by 
parity of argument with the ineligibility 
provisions of Schedule 1A of the 2005 
Act, (ii) the interpretation of paragraph 
12(1) of Schedule 1A endorsed by 
Charles J in GJ (above) and (iii) the 
approach taken by HHJ Burrows in the 
JS case (above), this court could and 
should find and declare that SB is 
detainable under s.3 of the 1983 Act. 
Accordingly, there is no lacuna for the 
inherent jurisdiction to deprive SB of her 
liberty in hospital where she is currently 
placed or in another placement. 

Perhaps slightly surprising, given the vigour with 
which the arguments had been put: 

58. […] at the conclusion of the health 
board’s oral submissions and the court 
indicating that (i) the case of JS was 
distinguishable from the legal 
framework and factual matrix pertaining 
in this case, and (ii) did not provide 
material assistance to the court in 
respect of the issue to be decided in this 

case, the local authority did not oppose 
the submissions made by the health 
board and did not pursue its application 
for a declaration. No other party, in 
particular the children’s guardian, 
sought to make any oral submissions in 
support of or in opposition to the case 
originally advanced by the local 
authority. 

Keehan J did then wonder whether he should 
give a judgment, given that there was no longer 
any dispute, but decided to do so, and set out his 
analysis thus: 

59. The leading authorities are 
abundantly clear that this court has no 
role to supervise or review decisions 
which have been entrusted by 
Parliament to another public authority. 
The 1983 Act is an obvious example 
where Parliament has provided for a 
statutory code in respect of the 
detention of people with a mental 
disorder for treatment in hospital. 
 
60. Schedule 1A of the 2005 Act makes 
statutory provision for finding that a 
person is ineligible from being deprived 
of their liberty under the 2005 Act, where 
in case E, they could be detained under 
the provisions of the 1983 Act. This 
express statutory provision enables the 
Court of Protection to consider and 
determine the question of whether a 
person could be detained under s.2 or 
s.3 of the 1983 Act. It is limited to the 
exercise of determining the specific 
question of whether a person is 
ineligible to be detained under the 
provisions of the 2005 Act. I cannot see 
any basis for concluding that this 
provision is to be read as having a wider 
application, and, in particular, to permit 
the court to determine whether a person 
is ‘within the scope of the Mental Health 
Act’ when exercising its powers under 
the inherent jurisdiction. 
 

http://www.39essex.com/resources-and-training/mental-capacity-law/


MENTAL CAPACITY REPORT: MENTAL HEALTH MATTERS        December 2024 
  Page 5 

 

 
 

 For all our mental capacity resources, click here 

61. There is no authority for the 
proposition that a court contemplating 
the exercise of the inherent jurisdiction 
to deprive a person of their liberty had 
jurisdiction to encroach upon the issue 
of whether a person was detainable or 
could, or would, be detained in a hospital 
under s.3 of the 1983 Act. In the absence 
of clear authority, I am satisfied that for 
this court to make findings and/or 
declarations about whether SB was 
detainable under s.3 of the 1983 Act 
would be to exercise an impermissible 
supervisory or review function of the 
clinicians and mental health 
professionals acting pursuant to the 
provisions of the 1983 Act. This court 
has no jurisdiction to make such 
findings or orders. 

Keehan J was also concerned as to the practical 
point of making a declaration that SB was 
detainable: 

62. Further, and in any event, even if this 
court did find favour with the opinions of 
Dr Vaidya over those of Dr Hales and 
made a finding that SB was detainable 
under s.3 of the 1983 Act what would 
that achieve? It would not, of itself, lead 
to SB being detained in a hospital for 
treatment under the 1983 Act. It might 
lead to the clinicians and professionals 
charged with making the decision to 
detain her under the 1983 Act, to change 
their professional opinions and 
decisions. However, to make orders in 
these circumstances would, as Hoffman 
LJ set out in ex p T(above), be an abuse 
of process. 
 
63. If the court did make such a finding, 
and then went on to make the 
declaration initially sought by the local 
authority that the court could not then 
exercise the inherent jurisdiction to 
authorise the deprivation of liberty, SB 
could find herself in a position where she 
was not afforded protection by being 
detained for treatment in a hospital nor 

afforded the protection of being 
deprived of her liberty in a safe place. 
This would be an intolerable and 
unconscionable state of affairs. 

Keehan J made clear that he did not “intend any 
criticism of the local authority in making their 
applications” in refusing their application for 
declarations as to the detainability of SB, but: 

68. By reason of the above, the court will 
continue to authorise SB’s deprivation of 
liberty at NWAS pursuant to its inherent 
jurisdiction. Such an order is both 
necessary and proportionate having 
regard to the aim that is sought to be 
achieved, namely, to prevent SB, in the 
interim, causing harm to herself or 
others, pending her imminent discharge 
into a community placement. 

Comment 

Many people, we suspect, would be more 
troubled by the underlying facts of SB’s case, and 
the lack of appropriate support for her (driven, no 
doubt, as much by lack of resource as anything 
else) than by the procedural minutiae of the 
judgment.  It is, however, clearly right, although 
subject to an important nuance.  Paragraph 59 
could not be right to the extent that it is 
suggesting that the High Court cannot consider 
the lawfulness of decisions of those discharging 
duties under the MHA 1983.  It is self-evidently 
the case that the High Court can judicially review 
decisions made by clinicians in relation to 
treatment: see, for instance, R (Wilkinson) v 
Broadmoor Hospital, Responsible Medical Officer 

http://www.39essex.com/resources-and-training/mental-capacity-law/
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& Ors [2001] EWCA Civ 1545 (in relation to 
decision-making in respect of treatment).1 

Further, in Surrey County Council v MB [2007] 
EWHC 3085 (Fam), Charles J considered 
arguable judicial review proceedings against 
both doctors and the local authority responsible 
for (what would now be called) the AMHP in 
respect of a refusal to make an application under 
the MHA 1983 in a complex interface case.  He 
noted that: 

49. It is acknowledged that a challenge 
to a decision under the Mental Health 
Act, being a clinical and professional 
decision, at public law is a difficult one 
to establish. However, in my judgment 
the grounds of challenge that are put 
forward in the judicial review claim to the 
decisions of both doctors for whom and 
for which the first defendant in the 
judicial review proceedings takes 
responsibility, and of the social worker, 
which is the reason for the second 
defendant being in the proceedings, are 
arguable. 

The case did not, in fact, ultimately proceed to a 
substantive hearing, and it is important to note 
that Charles J was not proceeding on the basis 
that he might be making a determination, 
himself, that MB was ‘detainable,’ but it does 
confirm that such decision-making is not beyond 
review by the courts. 

Right Care, Right Person  

NHSE has published guidance on Right Care, 
Right Person. It might be considered striking that 
the guidance was published in November 2024, 
when the agreement itself was published in July 

 
1  There is a separate question about whether the 
possibility of judicial review really meets the 
requirements of Article 8 ECHR as regards the 
requirement that patients have the ability to challenge 
decisions in relation to involuntary treatment. That was 

2023, and the approach is being vigorously 
implemented by the police around the country.  It 
is particularly striking that the guidance, itself, 
recognises that:  

NHS England has been clear that 
implementation of the NPA:RCRP 
needs to put people’s wellbeing and 
safety first, ensuring they do not fall 
through the gaps between services. 
We recognise that no additional 
funding has been provided for RCRP 
delivery, yet it involves the health 
service taking on significant additional 
activity. Therefore, it is critical that the 
timelines for each phase of delivery 
are agreed on the basis that there is a 
safe pathway in place, and if this is not 
the case, we support local systems 
seeking to agree slow timelines for 
delivery.  It is also vital that RCRP 
implementation is underpinned by 
strong partnership working across 
agencies – health, children’s and 
adults’ social care, VCFSE 
organisations, and the police. 
Importantly, it cannot be delivered 
without involving people with lived 
experience in co-producing changes to 
these services. This includes the 
involvement of people from racialised 
and ethnically diverse backgrounds, as 
set out in NHS England’s Patient and 
Carer Race Equality 
Framework (PCREF). 

In December 2024, the Home Office produced a 
review of the implementation so far, and the 
King’s Fund published a report of a rapid 
research project exploring the view of health and 
care staff on the impact of implementing RCRP 

a matter addressed by the Independent Mental Health 
Act review, and has led to proposals in relation to tighten 
up safeguards around such treatment in the Mental 
Health Bill. 

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.bailii.org/ew/cases/EWCA/Civ/2001/1545.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/3085.html
https://www.bailii.org/ew/cases/EWHC/Fam/2007/3085.html
https://www.england.nhs.uk/long-read/guidance-on-implementing-the-national-partnership-agreement-right-care-right-person/
https://www.england.nhs.uk/long-read/patient-and-carer-race-equality-framework/
https://www.england.nhs.uk/long-read/patient-and-carer-race-equality-framework/
https://www.england.nhs.uk/long-read/patient-and-carer-race-equality-framework/
https://www.gov.uk/government/publications/evaluating-the-implementation-of-right-care-right-person/right-care-right-person
https://www.mentalcapacitylawandpolicy.org.uk/mental-health-bill-introduced-into-parliament/
https://www.mentalcapacitylawandpolicy.org.uk/mental-health-bill-introduced-into-parliament/
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(in the period December 2023 – February 2024).  
The report identifies in several places the lack of 
NHSE guidance as a problem.  More broadly, and 
as the summary notes:  

The publication in 2023 of the National 
Partnership Agreement (NPA), a 
collective national commitment to roll 
out RCRP, has altered the response to 
mental health crises in England. Health 
and social care providers generally 
welcomed the shift, acknowledging a 
previous over-reliance on the police. 
This is, however, an important and 
substantial policy change, and our 
interviews reveal numerous barriers to 
implementation, resource needs, and 
concerns around potential future 
impacts.  
 
Across the phases of implementation, 
health and care organisations are 
working productively with local police 
forces to develop policies in response to 
the RCRP changes. We heard several 
examples of good practice, clear 
communication, and strong multi-sector 
partnerships. This was not, though, the 
experience of all our interviewees, with 
some reporting strained relationships, 
particularly early in the implementation 
process. Key challenges reported 
include the over-rapid implementation of 
RCRP, constraints in health and care 
providers’ capacity and capability, 
differences in perceived risk, and 
misunderstandings around legal 
powers, which risk unlawful actions. 
Amended timescales and ‘soft 
transitions’ have improved health and 
social care providers’ initial impressions 
of RCRP, and in most instances adapted 
implementation plans have been based 
on local needs.  
 
Our participants reported concerns 
about escalation procedures and 
differing perceptions of risk and 
thresholds for police involvement, which 

can exacerbate problems of timely 
response and raise safety concerns. 
Some interviewees believed that the 
policy shift has changed some police 
officers’ approach to mental health, with 
some interpreting RCRP as a blanket 
approach of “anything to do with mental 
health, we’re not doing it.” This has 
resulted in strained relationships 
between sectors, and we heard 
examples of inadequate police 
response, including refusals to respond 
when there were incidents outside 
RCRP’s scope, even including a risk to 
life. We heard reports of families, 
patients, and members of the public 
being redirected to other services when 
seeking police support to situations 
involving people with mental ill-health, 
and frequently expressed concerns 
about how patients may ‘fall through the 
gaps’ in service provision.  
 
Our interviewees suggested a need for 
national guidance, produced jointly by 
health and police authorities, to enable a 
shared understanding of how different 
agencies could respond within the limits 
of their own legal powers and workforce 
constraints. They indicated that this 
should include consideration of risk and 
thresholds for intervention, clear 
approaches to escalating incidents 
which need police involvement and joint 
training to avoid misuse of legal 
frameworks.  
 
Improvements in data collection and 
further robust evaluative research, 
analysing the impact of this policy on 
patients, carers, health, care, and police 
staff, are necessary to inform policy 
longer term. 
 

 

 

  

http://www.39essex.com/resources-and-training/mental-capacity-law/
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Adrian is a recognised national and international expert in adult incapacity law.  He has been 
continuously involved in law reform processes.  His books include the current standard 
Scottish texts on the subject.  His awards include an MBE for services to the mentally 
handicapped in Scotland; honorary membership of the Law Society of Scotland; national 
awards for legal journalism, legal charitable work and legal scholarship; and the lifetime 
achievement award at the 2014 Scottish Legal Awards.  

Jill Stavert: j.stavert@napier.ac.uk  

Jill Stavert is Professor of Law, Director of the Centre for Mental Health and Capacity Law 
and Director of Research, The Business School, Edinburgh Napier University. Jill is also a 
member of the Law Society for Scotland’s Mental Health and Disability Sub-Committee.  She 
has undertaken work for the Mental Welfare Commission for Scotland (including its 2015 
updated guidance on Deprivation of Liberty). To view full CV click here.  
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  Conferences 

 

 

Advertising conferences and 
training events 

If you would like your 
conference or training event to 
be included in this section in a 
subsequent issue, please 
contact one of the editors. 
Save for those conferences or 
training events that are run by 
non-profit bodies, we would 
invite a donation of £200 to be 
made to the dementia charity 
My Life Films in return for 
postings for English and Welsh 
events. For Scottish events, we 
are inviting donations to 
Alzheimer Scotland Action on 
Dementia. 

Members of the Court of Protection team regularly present at 
seminars and webinars arranged both by Chambers and by 
others.   

Alex is also doing a regular series of ‘shedinars,’ including 
capacity fundamentals and ‘in conversation with’ those who can 
bring light to bear upon capacity in practice.  They can be found 
on his website.  

Adrian will be speaking at the European Law Institute Annual 
Conference in Dublin (10 October, details here).  

Peter Edwards Law have announced their autumn online 
courses, including, Becoming a Mental Health Act Administrator 
– The Basics; Introduction to the Mental Health Act, Code and 
Tribunals; Introduction – MCA and Deprivation of Liberty; 
Introduction to using Court of Protection including s. 21A 
Appeals; Masterclass for Mental Health Act Administrators; 
Mental Health Act Masterclass; and Court of Protection / MCA 
Masterclass. For more details and to book, see here.  
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https://www.mentalcapacitylawandpolicy.org.uk/
https://www.europeanlawinstitute.eu/about-eli/bodies/membership/mm-2024/
https://peltraining.com/pages/courses/course-listings
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Our next edition will be out in January.  Please email us with any judgments or other news items which 
you think should be included. If you do not wish to receive this Report in the future please contact: 
marketing@39essex.com. 

 

39 Essex Chambers is an equal opportunities employer. 

39 Essex Chambers LLP is a governance and holding entity and a limited liability partnership registered in England and Wales (registered number 0C360005) with its registered office at  
81 Chancery Lane, London WC2A 1DD. 

39 Essex Chambers‘ members provide legal and advocacy services as independent, self-employed barristers and no entity connected with 39 Essex Chambers provides any legal services. 

39 Essex Chambers (Services) Limited manages the administrative, operational and support functions of Chambers and is a company incorporated in England and Wales  
(company number 7385894) with its registered office at 81 Chancery Lane, London WC2A 1DD. 
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