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Welcome to the October 2021 Mental Capacity Report. Highlights this
month include:

(1) In the Health, Welfare and Deprivation of Liberty Report: the 14t
birthday of the MCA, an important case about the scope and limits of
ADRTSs, and the impact of coercive control on capacity;

(2) In the Property and Affairs Report: a deputy stand-off and new blogs
from the OPG;

(3) In the Practice and Procedure Report: anticipatory declarations and
medical treatment — two different scenarios;

(4) In the Wider Context Report: children, competence and capacity in
different contexts, the JCHR launches an inquiry into human rights in
care settings, and a Jersey perspective on deprivation of liberty;

(5) In the Scotland Report: the Supreme Court, devolution and
implications for CRPD incorporation, and resisting guardianship.

You can find our past issues, our case summaries, and more on our
dedicated sub-site here, where you can also find updated versions of
both our capacity and best interests guides. We have taken a deliberate
decision not to cover all the host of COVID-19 related matters that might
have a tangential impact upon mental capacity in the Report. Chambers
has created a dedicated COVID-19 page with resources, seminars, and
more, here; Alex maintains a resources page for MCA and COVID-19
here, and Neil a page here. If you want more information on the
Convention on the Rights of Persons with Disabilities, which we
frequently refer to in this Report, we suggest you go to the Small Places
website run by Lucy Series of Cardiff University.
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The picture at the top,
“Colourful" is by Geoffrey
Files, a young man with
autism.  We are very
grateful to him and his
family for permission to
use his artwork.
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Human rights and the hierarchy of Parliaments.......
Opposed application for renewal of guardianship
Compromise Agreement vitiated? .....................c.......

JK case reported, leave to appeal refused................

The Supreme Court has held that the United
Nations Convention on the Rights of the Child
(Incorporation) (Scotland) Bill (“the UNCRC Bill"),
and the European Charter of Local Self-
Government (Incorporation) (Scotland) Bill (“the
ECLSG Bill"), passed by the Scottish Parliament
on respectively 16" and 23 March 2021, are
both invalid because provisions of both Bills
were outside the legislative competence of the
Scottish Parliament. This article concentrates
on the Supreme Court’s reasoning in relation to
the UNCRC Bill. Similar considerations apply to
the ECLSG Bill.

The matter was referred to the Supreme Court
by the Attorney General and the Advocate
General for Scotland for determination as to
whether the Bills would be within the legislative
competence of the Scottish Parliament, under
section 33(1) of the Scotland Act 1998 (“the
Scotland Act"). The respondents were the Lord
Advocate, and also the Counsel General for
Wales. The Supreme Court, presided over by
Lord Reed (President), heard the parties on 28%
and 29" June 2021, and issued its judgment on
6" October 2021.
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Two aspects are of interest from the viewpoint
of the Mental Capacity Report, and in particular
this Scottish section of the Report. The first is
that while the process of proposed incorporation
culminating in the two Bills considered by the
Supreme Court is well ahead of the similar
process in relation to the UN Convention on the
Rights of Persons with Disabilities (“CRPD"), up
until now that process has been following along
the same tracks. What are the implications for
that process? Secondly, in light of the Supreme
Court's decision and reasoning, where do the
citizens of Scotland now stand in relation to
human rights already assured by previous
incorporation? | address that by reference to the
incorporation of the European Convention on
Human Rights (‘ECHR") by the Human Rights
Act 1998.

The judgment of the Supreme Court was
unanimous. It was delivered by Lord Reed. The
judgment may be accessed here. This article
does not attempt to do justice to the full
reasoning and manner in which itis presented by
Lord Reed. The full judgment will certainly
warrant reading by any Scots lawyer interested
in either the matters addressed in it, or the
broader implications which | have suggested.
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This article picks out a few points relevant to the
comments made in it.

The Supreme Court’s findings (summarised briefly,
and selectively)

The court was asked to determine four
questions in relation to the UNCRC Bill. The first
three concerned whether three provisions of the
UNCRC BIill were outside the legislative
competence of the Scottish Parliament. If so,
the whole Bill would fall. The fourth question
concerned whether one provision of the UNCRC
Bill could be interpreted in such a way as to bring
it within the competence of the Scottish
Parliament.

The first question concerned section 19(2)(a)(ii)
of the UNCRC Bill. Section 19 is headed
“Interpretation of legislation”. It provided that
legislation of either the Scottish Parliament or
the UK Parliament “must be read and given
effect in a way which is compatible with the
UNCRC requirements, so far as it is possible to
do so". The second question concerned section
20(10)(a)(ii), under the heading “Strike down
declarators”. It would provide that a court could
make a “strike down declarator” if any provision
‘that .. would be within the legislative
competence of the Scottish Parliament to
make”, whether comprising an Act of the
Scottish Parliament, or an Act of the UK
Parliament, in each case which received Royal
Assent before the day that section 20 came into
force. The third question concerned section
21(5)(b)(ii) of the UNCRC Bill, under the heading
‘Incompatibility declarators”, which empowers a
court to make an “incompatibility declarator” in
respect of future subordinate legislation, if such
legislation “would be within the legislative
competence of the Scottish Parliament to make”
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and is wholly or partly made by virtue of an Act
of either Parliament which receives Royal Assent
on or after the day on which section 21 comes
into force.

In respect of each of these, for reasons given by
Lord Reed, the court held that these provisions
were outside the legislative competence of the
Parliament, engaging section 29(1) of the
Scotland Act, which provides that: “An Act of the
Scottish Parliament is not law so far as any
provision of the Act is outside the legislative
competence of the Parliament”. A provision is
outside the legislative competence of the
Scottish Parliament inter alia if it breaches
restrictions in Schedule 4 to the Scotland Act,
paragraph 2(1) of which provides that: “An Act of
the Scottish Parliament cannot modify or confer
power by subordinate legislation to modify, the
law on reserved matters”. The same applies to
modification by subordinate legislation. None of
the exceptions to this provision includes section
28(7), which provides that: “This section does
not affect the power of the Parliament of the
United Kingdom to make laws for Scotland”. As
Lord Reed put it, that provision makes it clear
that the power of the Scottish Parliament to
make laws does not affect the power of the UK
Parliament also to make laws for Scotland;
which reflects the nature of devolution, and the
fact that the people of Scotland continue to be
democratically represented in both Parliaments.
The court held that all three impugned sections
were outside the legislative competence of the
Scottish Parliament, because they would modify
section 28(7) of the Scotland Act, contrary to
section 29(2)(c).

The fourth question concerned section 6 of the
UNCRC Bill, which would make it unlawful for
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any public authority, carrying out any function, to
act incompatibly with UNCRC requirements. If it
should be believed to have done so, proceedings
could be brought against it under section 7, and
damages could be awarded under section 8. The
only exceptions are the Scottish Parliament and
persons carrying out functions in connection
with proceedings in the Scottish Parliament. It
was common ground that section 6, on its face,
was outside the legislative competence of the
Scottish Parliament, having regard to sections
28(7), and 29(2)(b) and (c), of the Scotland Act,
and Schedules 4 and 5. It was conceded that
there would be circumstances in which the
compatibility duty created by section 6 of the
UNCRC BIll “would be beyond the legislative
competence of the Scottish Parliament’, but it
was asserted that such a question of
competence would “fall to be analysed on a
case-by-case basis”. The interpretation rule set
out in section 101(2) of the Scotland Act could
be applied so as to render section 6 within
competence.  Section 101(2) provides that
provisions within the scope of that section which
‘could be read in such a way as to be outside
competence” should be read “as narrowly as is
required for it to be within competence, if such a
reading is possible, and is to have effect
accordingly”.

The court reviewed cases where restrictive
interpretations had been applied by a court to
give effect to a statutory provision, and noted
that in those cases the difficulty appeared to
have arisen through inadvertence. By contrast,
section 6 had been deliberately drafted in a
manner beyond the competence of the Scottish
Parliament. Lord Reed opined that: “The courts
are not being asked to read section 6 in a way which
is a possible reading of the provision which the
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Scottish Parliament enacted, but rather to give
effect to that provision subject to the various
limitations set out in section 29 of the Scotland Act,
and Schedules 4 and 5. This is not in reality the
interpretation of the provision which the Scottish
Parliament enacted, but its modification or
amendment by another enactment." The court
also had regard to the principle, that ‘is
fundamental to liberal democracies’, that there
should be legal certainty, and that “the law must
be accessible and so far as possible intelligible,
clear and predictable” (Lord Bingham, “The rule
of law” (2010), p37). There had been no attempt
to draft section 6 of the UNCRC Bill in such a way
as to provide a clear and accessible statement
of the law. The deliberate intention was “to draft
and enact a provision whose plain meaning does
not accurately represent the law”, and to rely on
the courts applying section 101(2) “to impose a
variety of qualifications upon the provision, on a
case-by-case basis, so as to give it a different
effect which is lawful”. The court held that
section 6 was outside the legislative
competence of the Scottish Parliament because
it relates to reserved matters, contrary to section
29(2)(b) of the Scotland Act; would modify
section 28(7) contrary to section 29(2)(c); and
would modify the law on reserved matters,
contrary to section 29(2)(c).

Potential relevance to incorporation of CRPD

In pursuit of its programme of work, the Scottish
Human Rights Task Force convened a “UNCRPD
Reference Group” which met once. | declare an
interest as a member of that Reference Group. |
do not know whether progress on possible CRPD
incorporation has stalled pending the outcome
of the present case.
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One must start with the proposition that if similar
legislation to the UNCRC Bill were enacted in
relation to CRPD, it would be at significant risk of
being declared invalid for the reasons applied to
the UNCRC Bill. Stepping back from the detail of
the impugned provisions of the UNCRC Bill, |
would suggest that at the heart of the matter is
an attempt to “take a shortcut” in the process of
translating human rights principles in an
international instrument, into domestic law.
That has been successfully done only once, in
relation to ECHR, in the Human Rights Act 1998.
Lord Reed referred to a submission on behalf of
the Lord Advocate that section 19 of the UNCRC
Bill “did nothing more than reflect the approach
which the courts would take in any event to the
interpretation of legislation”. Section 3 of the
Human Rights Act 1998, in relation to ECHR
rights, “is much more far-reaching than the
ordinary effect of unincorporated international
treaties on the interpretation of legislation”. It
goes much further than the ordinary approach to
statutory interpretation, including the impact of
international law on the interpretation of
statutes. Hence, Lord Nicholls had described it
as imposing an obligation which was “of an
unusual and far-reaching character” in Ghaidan v
Godin-Mendoza, [2004], UK HL 30.

Standing the outcome of the present case, it
would appear that the Scottish Parliament could
opt to impose upon itself provisions following
the same extraordinary approach as is to be
found in the Human Rights Act 1998, but would
have to ensure that such provisions were so
drafted as not to contravene the limitations
imposed by the Scotland Act upon the legislative
competence of the Scottish Parliament, in ways
such as those impugned in the present case.
That might or might not be considered workable.
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There is another approach. In some ways it
would be more modest, it would involve more
hard work in preparing legislation, but it might
have the advantage of conferring more real
benefit to more people, in a manner that would
be certain and predictable. It would involve
recognising that international instruments such
as CRPD are not law, nor intended to be law, nor
to be draft legislation. They certainly set
standards and outcomes which should be
achievable by legislation, but that is a different
matter. The approach that | suggest would
require the courts to do “business as normal’,
rather than being pressed into the extraordinary
and unaccustomed role, fraught with the
potential for uncertainty, narrated by Lord Reed
in relation to the Human Rights Act 1998.

This approach would entail avoiding grandiose
and essentially declaratory ‘“legislation” and
instead would go about the more normal
legislative task of taking the purpose and
provisions of an international instrument and
facing up to the difficulties — which can be
overcome — of enacting “good law” to achieve
that purpose. Thus, to take one example from
Article 12.4 of CRPD, an obligation that
measures should “respect the rights, will and
preferences” of the person in question would, as
regards the elements of will and preferences,
place an attributable duty upon someone to
ascertain what they are, with an enforceable
right to have that duty performed, and
appropriate remedies if that duty is not
performed. To that extent, one could view the
principles of the Adults with Incapacity
(Scotland) Act 2000 as straying into similar
generalised declaratory language, rather than
creating attributable duties. Thus we have the
curiously passive construction of “account shall
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be taken of —" at the beginning of section 1(4). In
section 1(4)(a), subsequently mirrored by Article
12.4 of CRPD, is the obligation to take account of
the present and past wishes and feelings of the
adult “so far as they can be ascertained by any
means of communication ..".  Who has the
obligation to ascertain them? Who has the
obligation to show that what is obtained is the
best that can be obtained “by any means of
communication”?  And so on: hence the
recommendation in the Essex Autonomy Three
Jurisdictions Report (available here) that this
passive language be replaced with attributable
duties. That is given just as one obvious
example of the more general point.

The other problem with statements of principles
in documents such as CRPD is that such
principles can contradict each other in most
circumstances, and therefore require to be
balanced in their application to particular
situations. To go no further than the definitions
in Article 2, discrimination on the basis of
disability “includes all forms of discrimination,
including denial of reasonable accommodation”.
Benignly or otherwise, reasonable
accommodations are discriminatory. Otherwise
Article 5 would not be required. Article 16
requiring protection from exploitation, violence
and abuse of disabled people because they have
disabilities again points to special measures
which may modify the status in law of the
protected individual “on an equal basis with
others in all aspects of life" guaranteed by Article
12.4, and so on. These are not criticisms of
CRPD. They are important principles, fulfilling its
task as an international human rights
instrument. But as they stand they are not drafts
of potential law, at least of “good law” which is
effective and certain. It might be possible to
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realise the principle that in some situations “less
is more”, by addressing more specific legislative
tasks that can achieve “good law” in ways
consistent with CRPD, and ultimately better
achieve its purposes in ways likely to achieve
real results for people with disabilities.

Another possible approach would be a simple
procedural one requiring compliance of all
proposed primary and secondary legislation of
the Scottish Parliament, or within the legislative
competence of the Scottish Parliament, to be
subject to a report as to compliance with CRPD.
That would not employ the blunderbuss of
rendering whole pieces of proposed legislation
ultra vires. If however the Scottish Parliament
were again to act with complete disregard of
CRPD requirements, as it did when substantially
replicating in Scottish legislation the existing UK
provision for appointees to receive and
administer someone else's state benefits, the
extent of non-compliance would at least be
reported upon before relevant legislation was
finalised.

“‘Sauce for the goose is sauce for the gander"?

In its relationship with the Scottish Parliament,
the UK Parliament is in effect the master.
However, the UK Parliament was itself created
by the Acts and Treaties of Union in 1707. The
position in  Scots law was established
unanimously by the First Division of the Court of
Session in MacCormick v the Lord Advocate, 1953
SC 396 (and 1953 SLT 255). Lord President
Cooper, with the full concurrence (on this point)
of the other two members of the First Division,
observed that the principle of the unlimited
sovereignty of Parliament is distinctively English,
and has no counterpart in Scottish constitutional
law. He did not see “why it should have been
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supposed that the new Parliament of Great
Britain  must inherit all the peculiar
characteristics of the English Parliament but
none of the Scottish Parliament ... That is not
what was done.” He pointed out that the Treaty
and associated legislation by which the
Parliament of Great Britain was created as the
successor of the separate Parliaments of
Scotland and England “contain some clauses
which expressly reserve to the Parliament of
Great Britain the powers of subsequent
modification, and other clauses which either
contain no such power or emphatically exclude
subsequent alteration by declarations that the
provisions shall be fundamental and unalterable
in all time coming, or declarations to a like effect.
There was nothing in the Union legislation which
laid down that the Parliament of Great Britain
should be “absolutely sovereign”. As regards the
justiciability of any breach by the UK Parliament
of the fundamental law of the Treaty of Union,
there was a distinction between legislation on
questions of “public right” and “private right”. As
to the latter, the Treaty provides that Parliament
has only a power to alter the law of Scotland
when it is for the “evident utility of the subjects
of Scotland’, as to which the Court of Session
might well one day have the duty to decide.

However, since MacCormick was decided almost
70 years ago, a new method has emerged of
making decisions which the UK Parliament has
chosen to consider itself bound to implement,
and that is decision-making by referendum. In
matters specific to Scotland, we have had
referendums on whether the Scotland Act
should be brought into force, and whether
Scotland should be a separate country.
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It would be interesting to speculate about the
consequences if the UK Parliament were
purportedly to legislate to remove from citizens
of Scotland who have mental or intellectual
disabilities the “private rights” that they enjoy by
virtue of the protections provided by Articles 5, 6
and 8 of ECHR, and if in a referendum the
Scottish electorate were to decide that this
would not be for the “evident utility” of citizens of
Scotland. By fundamentally the same tests that
have been applied in the present case, would
such purported legislation of the UK Parliament
in such circumstances be at risk of being held to
be ultra vires? If not, why not?

Adrian D Ward

A trend appears to be emerging towards
strenuous opposition by adults to the prospect
of renewal of a welfare guardianship order, often
where the chief social work officer of the relevant
local authority is guardian. Typically, the adult's
capabilities are limited by a learning disability
expected to be lifelong; such renewal
applications contain extensive averments and
evidence of the adult being substantially
dependent upon provision of care, support and
guidance provided or arranged by the local
authority in discharge of its functions under the
Social Work (Scotland) Act 1968. Also typically,
there is no evidence before the court that during
the period of guardianship preceding the renewal
application the guardian ever actually required to
exercise guardianship powers. In consequence,
the need to renew the guardianship order is
dependent upon whether the adult only accepts
the continuation of the care package, and only
accepts the care, support and guidance given in
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the context of the support package, because the
adult is aware of the existence of the
guardianship powers and only complies because
the adult is aware that non-compliance would
result in exercise of those powers to ensure
compliance.

It is possible that in some such cases the adult
may have been made aware, at least in basic
terms, of the view expressed by the United
Nations Committee on the Rights of Persons
with Disabilities that the existence of a
guardianship order is per se a breach of the
adult's rights assured by that Convention, and
amounts to discrimination on grounds of
disability. If so, that awareness may be a
motivating factor, though | personally am not
aware of cases where submissions or evidence
pointed towards that factor. Whatever the
outcome in each individual case, it is surely to be
welcomed that the voice of the adult is being
increasingly heard by all engaged in such
procedures, reminding them how discriminatory
are such limitations to the rights of any
individual, and testing out whether this most
invasive of measures is in each case justified as
unavoidable by reference to the section 1
principles of the Adults with Incapacity
(Scotland) Act 2000, is the minimum necessary
intervention, and applies all of the safeguards
assured by Article 12 of the UN Convention on
the Rights of Persons with Disabilities.

Typical of the general pattern outlined above is
the case of Fife Council v CH, decided by Sheriff
Alison McKay at Kirkcaldy Sheriff Court on 24t
August 2021 (Case Reference KKD-AW7-08),
which would appear not yet to have been
reported on scotcourts website or elsewhere.
One would observe in passing that in view of the
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gravity of imposing any limitation on the rights
and freedoms of an adult by way of intervention
under part 6 of the 2,000 Act, in the face of clear
opposition by the adult, a full judgment in every
such case should be made publicly available on
the scotcourts website, albeit with the identity of
the adult frequently at least partially anonymised
(though we have reported previously on
determinations under the Mental Health (Care
and Treatment) (Scotland) Act 2003 that the
broader interests of justice require that an
adult's identity should only be anonymised on
cause shown). We do not provide a link to the
judgment at this point because it is not fully
anonymised, but consider that we can relate the
appropriate details below.

In the CH case, the sheriff notes a large number
of categories of matters in which the adult has
received and apparently accepted care, support,
guidance and supervision, coupled with a finding
that the adult “is generally accepting of care
services" but that he “lacks insight into the need for
such services". 1t is perhaps interesting to note
that matters in which he had accepted guidance
and supervision included management of his
finances, which evidently was achieved without
the need of guardianship powers being available
“in the background”’, as the order was for welfare
guardianship only. Thereis narration of the adult
being “reluctant on occasions to accept some
aspects of his care and support plan”. In these
circumstances it is surprising that the sheriff
found, in unqualified terms, that “the Adult does
not have capacity to make decisions about his
welfare". The truth appears to be that provided
that he received appropriate support, he did
customarily accept guidance and decide to
comply with that guidance, indicating that he did
have relevant capacity subject to provision of the
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support that he received by the care team.
Provision of such support is of course his right,
assured by Article 12.3 of UN CRPD. It remains
the case, accordingly, that the key issue is
whether the adult only accepted the support that
he received, and only acted in accordance with
the guidance given, because he was aware of the
guardianship order and that compliance could
be enforced by the guardian if need be,
notwithstanding that there are no findings that
the guardian ever in fact required to exercise his
guardianship powers. On the question of
willingness to comply, the sheriff recorded that:

“The Adult has consistently said he does
not wish to be subject to the order
currently in place. The Adult has stated
he would work with staff if there was no
guardianship in place. He has indicated a
willingness to work with his carers on a
voluntary basis.”

There was indeed before the sheriff an affidavit
by the adult in which the adult stated inter alia
that “he would continue to cooperate with care
and support even if he was not subject to a
guardianship order”.

However, the sheriff then made a finding that
contradicted those assertions by the adult:

“If the guardianship order was not in
place the Adult would reduce the support
package currently in place to part-time or
possibly stop engaging at all. He would
no longer seek support from staff and
would not follow guidance offered to
him.”

The judgment does not appear to contain an
analysis of the basis on which the sheriff found
against the adult on this crucial point. In a
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number of matters, the sheriff narrates that the
adult “benefits from the Minuter having" powers
the continuation of which was sought, but not
that the adult has ever benefited from any actual
exercise of any of those powers.

On one aspect of the submissions that the
sheriff narrates, the judgment is tantalisingly
silent. The sheriff recorded a proposal by the
adult’s solicitor as follows:

“In the event | found that the legal test for
granting the renewal craved was met
then she suggested a compromise was
available to me short of granting the
order in the terms sought. She proposed
| could grant the order as craved but
thereafter suspend operation of the
powers granted, on the basis that if the
local authority later considered the
exercise of any of the powers requested
had become necessary then a motion
could be made in the process to vary that
direction.”

The nearest that the sheriff came to responding
to that was a non-response, in the following
paragraph:

“In light of these factors | am satisfied on
the balance of probabilities that no other
means (except the renewal of the
guardianship order with continuing
powers as detailed above) would be
sufficient to enable his interests in his
personal welfare to be safeguarded or
promoted.  There is no other means
provided by or under the 2000 Act which
would be sufficient to enable that to
happen. Renewal of the order is therefore
the least restrictive option in relation to
the freedom of the adult which is
consistent with the purpose of keeping
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him  safe and  promoting  and
safeguarding his personal affairs.”

There appears to be a non sequitur in that
reasoning. The sheriff had earlier narrated the
provision of section 58(1)(b) that he might grant
such an application if satisfied that no other
means provided by or under the Act would be
sufficient. But thatis not enough. That provision
has to be read subject to the non-discretionary
requirement of section 1(2) that there must be
no intervention unless it would benefit the adult
and (crucially) that such benefit cannot
reasonably be achieved without the intervention.
That is reinforced by the requirement of section
1(3) that the intervention must be “the least
restrictive option in relation to the freedom of the
adult, consistent with the purpose of the
intervention”. For the purpose of complying with
those requirements of sections 1(2) and (3), all
options require to be considered, not just
alternatives provided by the Act.

If the “compromise” proposed by the adult's
solicitor had been accepted and implemented,
one does not know whether the adult would
continue to accept the support provided. To put
the matter to the test in that way would however
have been a less restrictive option than
continuing operability of the guardianship order
in full force. It would have enabled the
guardianship order to be brought back into force
and operation by motion or minute in the existing
process, which could have been done
expeditiously if there was clearly demonstrated
need for exercise of guardianship powers.

It would be helpful if decisions, particularly in
such contested cases, were to narrate
compliance with all of the steps required by the
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Act before a court can make or authorise an
intervention, including with reference to sections
1(2) and (3) what alternatives were considered
and why they were rejected.

Adrian D Ward

DvD[2021] CSOH 66, decided by Lord Arthurson
on 239 June 2021, related to a purported
Compromise Agreement in proceedings under
the Family Law (Scotland) Act 1985. The court
was required to determine whether a purported
compromise in a wife’'s action for financial
provision on divorce constituted a valid and
binding Agreement and, if so, whether it should
nevertheless be set aside on the basis of
unfairness or unreasonableness in terms of
section 16 of the 1985 Act. The impugned
Compromise Agreement was entered on the
morning of a proof diet fixed to address the
matters that were subject to the Compromise
Agreement which, she accepted, she had
instructed her legal representatives to accept.
The pursuer stated that two days later she had
consulted her doctor, telling him that she had
suffered a panic attack on the morning prior to
the proof and felt unable to speak to her
solicitors. She was worried that she could not
cope with what was happening. When it became
clear that the pursuer was contending that the
purported Agreement was neither binding nor
valid, and in any event was not fair and
reasonable, the court assigned a proof diet to
determine those issues. The pursuer's position
was that she had been placed under duress by
the very combatative approach taken on behalf
of her opponent; that in the lead-up to the proof
she had been bombarded with late documents;
and that by the day of the proof her state of mind
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had been overwhelmed and her cognitive ability
compromised. Evidence was led on behalf of the
opponent from her own legal advisers, who
stated that the pursuer had given no impression
that she was not thinking clearly or rationally
when accepting the proposed compromise.

The judge accepted that it was very stressful for
any party to negotiate and navigate significant
decisions in their lives at the final stage of a
financial provision on divorce action. There was
however nothing exceptional in this case such as
to warrant exercise of the exceptional
jurisdiction in section 16. Both her assertions
that the Compromise Agreement was neither
binding nor valid, nor her position that if it was
binding and valid it should nevertheless be set
aside, were ‘entirely misconceived and ill-
founded".

Such a situation does of course raise a question
about “exceptional for whom". The stresses of
being “put on the spot” to accept or reject a
proposed compromise in the short time
available on the morning of a proof is likely to be
a quite exceptional situation in the life of the
individual involved.  However, to say that
practitioners with any significant degree of
experience of contested litigation of any kind are
well aware of the exceptional stresses likely to
be put upon a litigant in that situation, is also to
say that viewed in the context of contested
litigation generally that is not an exceptional
situation, and is indeed one in which a
competent and experienced litigator can be
expected to provide all necessary support to the
individual so placed.

That is not to say that there could not be
situations in which the stress of such a situation
might be proved to have generated or
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exacerbated a cognitive impairment to the
extent of potentially vitiating a Compromise
Agreement. The onus would however be upon
the party asserting that to demonstrate it to the
satisfaction of a court, by virtue of the usual test
of balance of probabilities. One also has to
conclude that where a situation such as arose in
this case was exceptional in the experience of
the individual, but unexceptional in the context of
the process in which it arose, the court is unlikely
to be persuaded to exercise exceptional powers
such as those contained in section 16 of the
1985 Act.

Adrian D Ward

In the Scotland section of the June Mental
Capacity Report, we reported the case of JK
(Respondent and Appellant) v Argyll and Bute
Council (Applicant and Respondent). Readers
might care to note that this decision of the
Sheriff Appeal Court has now been reported at
2021 SLT (Sh Ct) 293, and that that report
concludes with a note that a motion by the
appellant for leave to appeal to the Court of
Session was refused on 24™ June 2021 - see
[2021] SAC (Civ) 25.

Adrian D Ward
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Members of the Court of Protection team are regularly presenting
at webinars arranged both by Chambers and by others.

Alex is also doing a regular series of ‘shedinars,’ including capacity
fundamentals and 'in conversation with' those who can bring light
to bear upon capacity in practice. They can be found on his
website.
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If you would like your
conference or training event to
be included in this section in a
subsequent issue, please
contact one of the editors.
Save for those conferences or
training events that are run by
non-profit bodies, we would
invite a donation of £200 to be
made to the dementia charity
My Life Films in return for
postings for English and Welsh
events. For Scottish events, we
are inviting donations to
Alzheimer Scotland Action on
Dementia.
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Our next edition will be out in November. Please email us with any judgments or other news items
which you think should be included. If you do not wish to receive this Report in the future please
contact: marketing@39essex.com.
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