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MAKING A WILL
This optional response form is provided for consultees’ convenience in responding to our consultation on making a will. 
The response form includes the text of the questions in the consultation, with boxes for yes/no answers (please delete as appropriate) and space for comments. You do not have to respond to every question. Comments are not limited in length (the box will expand, if necessary, as you type). There is an opportunity to give more general comments at the end of this form.
Each question gives a reference in brackets to the paragraph of the consultation at which the question is asked. Please consider the surrounding discussion before responding. 
We invite responses by Friday 10 November 2017.
	Please return this form by email to propertyandtrust@lawcommission.gsi.gov.uk. 
If you would prefer to respond by post, the relevant address is:

Damien Bruneau, 
                       Law Commission, 
1st Floor Tower, Post Point 1.53, 
52 Queen Anne’s Gate, 
London SW1H 9AG

We are happy to accept responses in any form. However, we would prefer, if possible, to receive emails attaching this pre-prepared response form.


	Freedom of information statement 
Any information you give to us will be subject to the Freedom of Information Act 2000, which means that we must normally disclose it to those who ask for it. 

If you wish your response to be confidential, please tell us why you regard the information as confidential. On a request for disclosure of the information, we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances. An automatic confidentiality disclaimer generated by your IT system will not be regarded as binding on the Law Commission. 

The Law Commission processes personal data in accordance with the Data Protection Act 1998 and in most circumstances it will not be disclosed to third parties.


Your details
	Name:
	Alex Ruck Keene

	Organisation:
	39 Essex Chambers (response made in personal capacity) 


	Role:
	Barrister

	Postal address:
	39 Essex Chambers
81 Chancery Lane 

London 

WC2A 1DD


	Telephone:
	0207 832 1111

	Email:
	Alex.ruckkeene@39essex.com


Confidentiality 

Do you wish to keep this response confidential?

	Yes:
	No:  X

	If yes, please give reasons: 


Note: this response only addresses questions 3, 4-6, 8, 9 and 12 so the remainder of the questions are deleted 

Question 3
We provisionally propose

(1)
that the test for mental capacity set out in the Mental Capacity Act 2005 should be adopted for testamentary capacity; and

(2)
that the specific elements of capacity necessary to make a will should be outlined in the MCA Code of Practice. 

Do consultees agree? (paragraph 2.73)
	Yes:  X
	No: 
	Other:

	I agree with both aspects.  

1. Maintaining two separate tests is anomalous and unhelpful for a number of reasons including: 
a. Whilst Hedley J in A, B and C A, B and C v X and Z [2012] EWHC 2400 (COP) [2013] COPLR 1 appeared to have conflated the MCA and common law tests (see para 33), on a proper analysis the two tests are not the same, see e.g. A Ruck Keene and A Lee, “Testamentary capacity” [2013] Elder Law Journal 272, and I suggest it is right that it is made clear that the statutory test contained in the MCA is the applicable test; 
b. It requires professionals to be taught and apply two different tests applying to materially identical questions (i.e. whether a person can make a will) depending upon the context in which the question is asked – within the CoP for purposes of making a statutory will, the test is that contained in s.2 MCA 2005, whereas for any other purpose it is the common law test set down in Banks v Goodfellow.  Given the well-documented difficulties with ensuring that medical practitioners, in particular, are familiar with and apply properly the provisions of the MCA (see, in particular, the House of Lords Select Committee post-legislative scrutiny report published in March 2014), moving to one test would enable training in this area to be simplified. 
c. Having two tests gives rise to the potential that the Court of Protection, itself, has to apply two different tests depending upon whether it is looking at an individual’s current capacity to make a will or their historical testamentary capacity (see in this regard Re D (Statutory Will) [2010] EWHC 2159 (Ch) [2010] COPLR Con Vol 302) in circumstances where it is deciding whether there is sufficient doubt about an existing will that it is in a person’s best interests to make a statutory will on their behalf. 
d. Making the two tests the same will ensure that developments in relation to the support of exercise of legal capacity mandated by the CRPD are translated directly across into questions of testamentary capacity.  In particular, it will mean – assuming that the principles contained in s.1(1)-(3) MCA 2005 are also to be applied (which I suggest that they should) – that focus must be placed upon supporting the individual to take their own decision.  It will also ensure that the two jurisdictions march hand in hand as regards the identification of those individuals who may be capable of taking their own decisions but are in some way vulnerable and subject to coercion or undue influence (i.e. where the material incapacity to make a decision does not stem from an impairment or disturbance in the functioning of the mind or brain, but rather from the influence of another). 
e. As a matter of language, the Banks v Goodfellow test retains terminology from the 19th century which is ill-fitted to the 21st century by comparison with the language of the MCA 2005. 
2. The specific aspects of capacity necessary to make a will – or, to be precise, the information relevant to the making of a will which the individual must be able to understand, retain, use and weigh (communication not raising specific issues) – should definitely be contained in a Code of Practice.  The Banks v Goodfellow test undoubtedly provides the starting point for the identification of the relevant information.  




Question 4
We invite consultees’ views on whether, if the Mental Capacity Act 2005 is not adopted as the test for testamentary capacity, the Banks v Goodfellow test should be placed on a statutory footing. (paragraph 2.85)
	In light of the answer to question 3, questions 4 to 6 fall away save, for the avoidance of doubt in relation to Question 6, I suggest that the adoption of the statutory test under the MCA 2005 for capacity must carry with it as a necessary corollary the statutory presumptions contained in ss.1(1)-(3) of that Act, including (in s.1(1)) the statutory presumption of capacity.


Question 5
We invite consultees’ views on whether any statutory version of the test in Banks v Goodfellow should provide:

(1)
a four limbed test of capacity, so that the relevance of the testator’s delusions or disorder of the mind (or other cause of capacity) is not confined to understanding the claims on him or her; 

(2)
that a testator’s capacity may be affected by factors other than delusions or a disorder of the mind; and

(3)
clarification that the testator must have the capacity to understand, rather than actually understand, the relevant aspects of a will. (paragraph 2.85)
	In light of the answer to question 3, questions 4 to 6 fall away save, for the avoidance of doubt in relation to Question 6, I suggest that the adoption of the statutory test under the MCA 2005 for capacity must carry with it as a necessary corollary the statutory presumptions contained in ss.1(1)-(3) of that Act, including (in s.1(1)) the statutory presumption of capacity.



Question 6
We provisionally propose that if a reformed version of the Banks v Goodfellow test is set out in statute it should be accompanied by a statutory presumption of capacity. 

Do consultees agree? (paragraph 2.88)
	Yes: 
	No: 
	Other: X

	In light of the answer to question 3, questions 4 to 6 fall away save, for the avoidance of doubt in relation to Question 6, I suggest that the adoption of the statutory test under the MCA 2005 for capacity must carry with it as a necessary corollary the statutory presumptions contained in ss.1(1)-(3) of that Act, including (in s.1(1)) the statutory presumption of capacity.



Question 8
We provisionally propose that:

(1)
a code of practice of testamentary capacity should be introduced to provide guidance on when, by whom and how a testator’s capacity should be assessed.

(2)
that the code of practice should not be set out in statute but instead be issued under a power to do so contained in statute (which may be that contained in the MCA should the MCA test be adopted for testamentary capacity).

Do consultees agree? (paragraph 2.120)
	Yes: X
	No: 
	Other:

	1. A Code of Practice is a vital accompaniment to any statutory test of capacity because it enables the fleshing out of bare statutory bones with practical examples.  There are many matters which it is simply not possible for drafting reasons to set down in primary legislation which need to be addressed in order to ensure that the underlying thrust of the legislation is carried through in practice.  Experience has also shown that, in practice, many practitioners (in particular health and social care professionals) have greater recourse to the MCA Code of Practice than to the underlying legislation, such that there would undoubtedly be an expectation that a Code would be issued to accompany any codification of the law in this area.    

 

2. The Code of Practice should not be contained in statute as it would make it all but impossible to amend, but rather issued under a statutory power (cf s.42 MCA).   It would be logical for the Code to be issued under s.42 if the MCA test is adopted, although I make two observations here: 

 

a. Careful thought will be required – including consultation at a later stage when the power to make a Code/Codes has been enacted – as to whether it is better for there to be one MCA Code of Practice (which would be likely by that stage also to address whatever provisions are introduced to replace the deprivation of liberty safeguards, and hence may be getting very long) with one chapter on testamentary capacity, or whether it is better to have a stand-alone Code relating to testamentary capacity.  There are arguments in both directions, one powerful argument in favour of having all contained in one Code being that it reinforces the message that capacity would be ‘unitary.’   

 

b. It is crucial that any Code of Practice is kept under review with a commitment (and resource) to update regularly.  The main MCA Code of Practice has never been updated since it was published 10 years ago, and is now substantially out of kilter with case-law (the same also goes for the subsidiary Code relating to the deprivation of liberty safeguards).  




Question 9
We provisionally propose that the code of practice should apply to those preparing a will, or providing an assessment of capacity, in their professional capacity. 

Do consultees agree? (paragraph 2.120)
	Yes: 
X
	No: 
	Other:

	This is a similar provision as relates to the main MCA Code of Practice and reflects the reality that it is only possible to place so many demands upon those who are acting in an informal capacity.  We suggest that it should apply to those acting in a professional capacity or for remuneration, as the latter captures the position where a person is seeking to get financial reward for the steps that they are taking either to prepare a will or provide an assessment of capacity, and – we suggest – should be expected to be held to a higher standard than a mere volunteer.  Similar provisions apply in relation to the MCA Code of Practice (see s.44(4) (e) and (f) and, generally, s.42 provides a useful starting point for the drafting of any legislative provisions relating to a potential Code.  


Question 12
We take the view that reform is not required:

(1)
of the best interests rationale that underpins the exercise of the court’s discretion to make a statutory will;

(2)
of the way in which that discretion is exercised; or

(3)
to restrict the circumstances in which a statutory will can be made.

Do consultees agree? (paragraph 3.38)
	Yes: X
	No: 
	Other:  

	I would wish expressly to associate myself here with the consultation response of Dr Lucy Series, available via: https://thesmallplaces.wordpress.com/2017/10/25/where-theres-a-will-theres-a-way/



Question 14
Do consultees think that a supported will-making scheme is practical or desirable?

	Yes: X
	No: 
	Other:

	I would wish expressly to associate myself here with the consultation response of Dr Lucy Series, available via: https://thesmallplaces.wordpress.com/2017/10/25/where-theres-a-will-theres-a-way/



If so, we ask for consultees’ views on:

(1)
who should be able to act as supporters in a scheme of supported will-making? 

(2)
should any such category include non-professionals as well as professionals?

(3)
should supporters be required to meet certain criteria in order to act as a supporter and, if so, what those criteria should be?

(4)
how should supporters be appointed?

(5)
what should be the overarching objective(s) of the supporter role?

(6)
how should guidance to supporters be provided?

(7)
what safeguards are necessary in a scheme of supported will-making? In particular:

(a)
should a supporter be prevented from benefitting under a will? 

(b)
should a fiduciary relationship be created between a supporter and the person he or she is supporting? (paragraph 4.59) 
	I would wish expressly to associate myself here with the consultation response of Dr Lucy Series, available via: https://thesmallplaces.wordpress.com/2017/10/25/where-theres-a-will-theres-a-way/
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